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BE it remembered, that on the nineteenth day of January, A. D. 1822, in the forty-sixth year 
of the Independence of the United States of America, William P. Mason, of the said District, 
has deposited in this Office the title of a Book, the Right whereof he claims as Proprietor, in 
the Words following, to wit :— ys : “eee : 

“‘ A Report of the Case of the Jeune Eugenie, determined in the Circuit Court of the United 
States, for the First Circuit, at Bgston, Dec. 1821. With an Appendix. By William P. Ma- 
son, Reporter.” é : 

In Conformity to the Act of the Congress of the United States, entitled, ** An Act for the 
Encouragement of gor ome. by securing the copies of Maps, Charts, and Books, to the Aue 
thors and Proprietors of such Copies, during the times therein mentioned :” and also to an Act 
entitled, ‘* An Act supple! to an Act, entitled, An Act for the Encouragement of 
Learning, by securing the Copies of Maps, Charts, and Books, to the Authors and Proprietors of 
such Copies during the times therein mentioned ; and extending the benefits thereof to the Arts 
of Designing, Engraving, and F tching Historical and ether Prints” 
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JNO. W. DAVIS, 
Clerk of the District of Massachusetse. 


Avvrrtise nie wt. 


L. has been thought, that the interesting nature of 
the case of the Jeune Eugenie required that it 
should not be withheld fromthe Public until the 
volume of Reports, in which it would regularly 
appear, should be put to press. It is therefore of- 
fered to the Profession and the Public in this form. 
As the Court has rejected the claim put in by the 
owners of the Eugenie, and has very fully discussed 
in the decision, the grounds assumed by the Libel- 
lants, the argument made on behalf of the Claimants 
is inserted at length. ‘The very learned and elo- 
quent arguments of the counsel for the libellants 
will appear with the case, in the Reports, which 
are to published early in the spring. 
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LA JEUNE EUGENIE. 


By an act passed by the Congress of the United 
States on the 2d of March, 1807, the importation of 
slaves into any port of the United States was pro- 
hibited after the Ist of June, 1808; the time limit- 
ed by the constitution of the United States, beyond 
which slaves could not be imported. By this act 
the President was also authorized to employ armed 
vessels to cruise on any part of the coast, where he 
might judge attempts would be made to violate the 
act, and to instruct the commanders of armed ves- 
sels to seize, and to bring in, vessels found on the 
high seas contravening the provisions of the law. 
Previous acts had been passed to prevent the citi- 
zens of the United States, or any resident within 
the United States, from being engaged in the trans- 
portation of slaves from Africa, or elsewhere, to any 
foreign port. 

By an act passed on the 20th of April, 1818, in 
addition to the above, it is provided among other 
things, that in all prosecutions under this act, the 
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defendant shall be holden to prove that the negro, 
&c. which he shall be charged with having brought 
into the United States, or with purchasing, holding, — 
selling, &c. was brought’ into the United States at 
least five years previous to the prosecution, or was 
not brought in, holden, purchased, or otherwise dis- — 
posed of, contrary to the provisions of this act. 

By an act passed on the 3d of March, 1819, the 
power of employing the armed ships of the United 
States, to seize and bring into port any vessel en- 
gaged in the slave trade by citizens or residents of 
the United States, was continued in the President. 
And by this act such vessels, together with the 
goods and effects on board, are to be forfeited and 
sold, and the preceeds to be distributed in like man- 
ner as is provided by law for the distribution of 
prizes taken from an enemy, and the officers and 
crew to undergo the punishment inflicted by pre- 
vious acts. 

On the 15th of May, 1820, it was further enacted, 
that if any citizen of the United States, being of the 
crew or ship’s company of any foreign ship or ves- 
sel, engaged in the slave trade, or any person what- 
ever, being of the crow or ship’s company of any 
ship or vessel owned in the whole, or in part, or 
navigated for, or in behalf of, any citizen or citizens _ 
of the United States, shall land from any such ship’ 
or vessel, and on any foreign shore, seize any negro 
or mulatto, not held to service or labour, by the laws 
of either of the States or Territories of the United 
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States, with intent to make such negro or mulatto a 
slave, or shall decoy or forcibly bring, or carry, or 
shall receive, such negro or mulatto, on board any 
such ship or vessel with intent as aforesaid, such 
citizen or person shall be adjudged a pirate, and on 
conviction shall suffer death. 

Under the authority of these acts, and for the 
purpose of more effectually enforcing the provisions 
of them, the public armed schooner Alligator, com- 
manded by Robert F. Stockton, Esq. was sent 
among other vessels to cruise on the coast of Africa 
early in the year 1821. On the 17th of May last, 
captain Stockton fell in with the schooner La Jeune 
Eugene at Galenas near Cape Mount, on the west- 
ern coast of Africa, and captured her on the suspi- 
cion of her being engaged in the slave trade; she 
at that time bearing the Hrench flag, and having 
French papers. She was brought, under the charge 
_ of a prize master, into the port of Boston, and libel- 
led at the September Term of the: District Court 
next following, as an American vessel engaged in the 
slave trade. ; : 

All the regular ship’s papers, and other docu- 
ments relating to the cargo were found on board of 
her. And it appeared from her register that she was 
owned by Messrs. Raibaud and Labatut, residents at 
Basseterre in Guadaloupe, but was built in the Unit- 
ed States. It also appeared in evidence that she 
Was fitted out at Basseterre in the month of Februa- 
ry next preceding her capture; sailed from there, 
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sometime in the same month, to St. Thomas, and 
from thence to the coast of Africa, with the ostensi- 
ble purpose of procuring palm oil and other pro- 
ducts of Africa. 

Wm. W. M’ Kean, a midshipman on board of the 
Alligator, and the prize master who brought the 
Eugenie into the port of Boston, deposed that the 
Eugenie had a moveable deck, that her main hatch- 
way was very large, and grated with three iron bars, 
that the water on board was sufficient to supply two 
hundred men for a month. And her provisions, in- 
cluding rice, enough for her crew lor a twelve- 
month. 4 

Joseph Dickson, a seaman belonging to the Alli- 
gator, deposed, that the Hugenie had a crew of nine- 
teen persons including boys; some of them Spa- 
mards and some Italians, that she had a large sup- 
ply of provisions, sufficient for her crew for five 
months, and a number of handcufis and fetters. 

It was also in evidence that there was a surgeon 
attached to the vessel, and a supply of medicines on 
board. 

Henry Henderson, a seaman belonging to another 
vessel on the coast, which was also captured by the 
Alligator, deposed that he was on shore at a place 
called the Factory, four and a half days, in company 
with the captain of the Eugente. And that he un- 
derstood that the Hugenie was then after a cargo of 
slaves. ‘That the captain had then procured twen- 
ty or more, and said that he should haye all the 


9) 


slaves ready in twenty days; and Henderson fur- 
ther deposed that he was told by the owner of the 
Factory, that the captain of the Eugente was to have 
250 or 300 slaves. And that he also heard the 
king’s son say the same thing. 

All the seamen belonging to the crew of the 
Eugenie who were examined, deposed, that they 
had no reason whatever to suppose that the vessel 
was engaged in the slave trade. ~/ 

A claim was entered by the Chevalier de Val- 
nats the French consul, on behalf of the owners of 
the Eugenie, and also a protest against the seizure — 
and judicial proceedings, on behalf of the French 
Government. A claim for restoration of the vessel 
and damages for her seizure and detention was also 
made by M. Alleye de Billon, the attorney and 
agent of the owners, Messrs. Raibaud and Labatut. 

A pro forma decree in favour of the claimants 
was rendered in the District Court, and the case 
brought up by appeal to the Circuit Court at the 
last October Term. 

The Libel contained two counts. The First al- 
leged that the Hugenie was, at the time of the sei- 
zure, a vessel of the United States, seized for a con- 
travention of the acts of the United States pro- 
hibiting the slave trade. 'The Second alleged that 
the Eugenie was captured as prize, and at the 
time of the seizure was concerned and employed in 
the slave trade, without alleging to what nation she 
belonged. 
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Messrs. Blake and Websier on behalf of the Unit- 
ed States and of the Captors, contended. 

Ist. That the Eugenie was a vessel of the United 
States. It appeared from the register that she was 
built in the United States, and no evidence being 
offered to shew that she had been transferred to 
French citizens before the passage of the law of 
the 20th of April, 1818, it was not to be presum- 
ed that she was so transferred until after that time. 
That the assump‘ on of the French flag, and of 
French papers, for tne purpose of evading the laws 
of the United States had now become so common, 
that the courts of the United States would not rest. 
satisfied with such evidence, alone, of French owner- 
ship. That the act of the 20th of April, 1818, 
which threw the burden of proof on the defendant 
to shew that he had not broken the laws of the 
United States, applied as well to this case, as to that 
of the importation of slaves into the United States. 
And that it therefore became necessary for the 
Claimants to show a bona fide transfer of the Eugenie 
to French subjects, which could only be done 2 
producing the bzll of sale. 

2d. That it fully appeared from the evidence in 
the case, that this vessel was actually engaged :1 in 
the slave trade. 

3d. That if the court should be of opinion cine 
the vessel was, bona fide, French property, still, as it 
necessarily appeared to the court from the investi- 
gation of the case that she was engaged in the 
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slave trade, the court would take notice of the 
French ordinances against that traflic, and the ship 
being rightfully in the possession of the court, it 
would refuse to deliver it up to the claimants, who 
were precluded from asserting property therem, as 
well by the law of their own country, as by that of 
iis country. 

Athly. It was contended that the slave trade was 
contrary to the law of nations, as at present under- 
stood and received; and that this court might right- 
fully condemn the Eugenie for an infraction of that 
law. It was urged that the slave trade was contra- 
ry to the law of nations, because it was a violation 
of the law of nature, which constituted a compo- 
nent part of the law of nations. It was not denied 
that slavery might under some circumstances have a 
legal existence: and therefore a trade in slaves 
might be under these circumstances legal. But that 
this traffic preyed upon the innocent and the free 
to make them slaves for no crime or offence. That 
it was merely a barbarous, unauthorized, private, 
piratical warfare, carried on against Africans to 
make them slaves. 

That it was contrary to the law of nature, be- 
cause it instigated and encouraged the most atro- 
cious crimes and barbarities, and presented an in- 
surmountable barrier to the advancement of crviliza- 
tion and virtue in that country which was its thea- 
tre. 
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It was further contended that most or all the 
civilized nations of the globe, had declared their 
sense of the illegality of this trade, by enacting 
laws to suppress it, and by various other public 
acts, treaties, and declarations. And that it might 
now therefore be considered as contrary to the 
conventional law of nations. And to support this 
ground the various laws and ordinances of different 
governments on this subject were adverted to, and 
commented on, as also the various treaties between 
nations, and their public declarations and diplomatic 
correspondence. 

It was finally contended that this pomt had been 
already judicially decided; and the cases of 
the Fortuna, 1 Dodson, 81; the Amedie, 1 Dodson, 
84, note; the Donna Marie, 1 Dodson, 91; the 
Diana, 1 Dodson, 95; and the case of the Platts- 
burg decided by Judge Van JVess in the district of 
New York, were here cited. 

The counsel confined their argument solely to 
the claim of Messrs. Ratbaud and Labatut; and ad- 
mitted that a different question might arise in the 
case, if any claim should be presented in the name, 
or on behalf of the French Government. 


Wm. Sullivan, for claimants, [having made seve- 
ral objections to the form of the libel, and among 
others, that it was a process on the instance side of 
the Court, but in the nature of prize ; and at a 
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time, when no belligerent rights could come in ques- 
tion; that the evidence of the persons found on 
board, had been taken according to the form of 
prize proceedings, and without notice to any ad- 
verse claimants; that the evidence thus. irregularly 
introduced, did not, and that no other evidence in 
the case did prove La Jeune Eugenie to have been 
employed in the slave trade ;—that the construction 
of the vessel was consistent with the mercantile 
employment alleged by the claimants ;—that the 
casks on board were intended for the reception of 
palm oil, which was the principal object of the 
voyage; that the number of men was not more 
than is usual in the French mercantile service ; that 
there were no irons, nor boilers, nor preparations 
usually found, and said to be necessary, in vessels 
intended for transportation of slaves ;—that the al- 
leged employment of the vessel was absolutely ne- 
gatived, by the persons who had been found in her; 
and that the employment asserted by the claimants 
had been established by every one of those wit- 
nesses ;—that the proper form of process would 


have been, to set forth an offence against some law 


of the United States; and that it should contain all 
such facts, and allegations, as would show a case to 
have arisen of which this court can take cogni- 
zance; and that the. evidence should have been 
presented according to the forms in use, where a 
erime is alleged to have been committed, or a for- 


feiture to have been incurred,| proceeded— 
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The United States have forbidden the traffic in 
slaves to all its citizens on the African coast, under 
the severest penalties.—Engaging in the tratflic is 
made piracy. The armed ships of the United States 
have been commissioned to detect, and to bring to 
punishment, American citizens who are chargeable 
with this offence. 

The commander of an American armed ship, 
may seize any vessel on the African coast which he 
suspects to be American, and employed in obtain- 
ing slaves; and may send home the vessel, and its 
navigators, to be tried according to law. | 

If the vessel, which is seized, proves to be an 
American, the commander has done his duty.—If 
she proves to be a vessel of another nation, the 
commander is a trespasser. He takes the risk of 
proving her an American; if she is not, neither the 
laws of his country, nor his commission, will justify 
him. 

The burthen of proof then is on the captor. He 
must show a crime, or offence, to have been com- 
mitted, in violation of a law of his own country. 

The captor has shewn that La Jeune Eugenie 
- was originally of American construction. The 
claimants own papers furnish him with this fact; 
but the same papers shew a French ownership ; 
commencing in February, 1819. They show the 
usual, customary proofs of property, required by 
the French law. The navigators of the vessel, 
whose testimony is introduced into this cause, pro- 
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perly or improperly, prove an ownership consistent 
with this documentary evidence. They show that 
the voyage in which she was engaged, originated in 
a French colony, was pursued from thence, was to 
end there; that the Master and two-thirds of the 
crew, were French; that she sailed under the 
French flag; that she had no other papers,—no 
other flag. | 

The burthen of proof, if it was ever shifted 
from the libellants; returns upon them. They must 
show an intention to have existed in the minds of 
the American owners, to employ this vessel in the 
slave trade, before she left the ports of the United 
States; that she was fitted for this employment 
within the United States; that the intention was 
never abandoned. They must show that the French 
ownership is a fiction, a mere cover; that she is 
still m truth American. At least, they must show 
such probable circumstances of the continuance of 
American character, as would cast. the burthen of 
sustaining the French character on the claimants ; 
no.such circumstances are proved, hardly conjec- 
tures, or surmises, are offered; the whole of the 
evidence offered by the libellants, is, in all things, 
conformable to the truth, which the claimants 
assert. 

There is, then, no ground on which this court 
_ ean withhold the property from the claimants, un- 
less an American commander, in virtue of his com- 
mission to seize American slave ships, can justify 
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the seizure, and detention, of a vessel of another 
nation, on the ground of suspicion, that she was in- 
tended for the transportation of slaves. — 

This vessel was not found with slaves on board. 
She is brought in on suspicion of intending to take 
them on board. And although we entirely, and 
absolutely deny, any intention of the’ supposed cha- 
racter, yet it may be admitted, that the American 
law might subject an American vessel, under like 
circumstances, ¢o trial. 

But by what law can an American court, in time 
of peace, condemn, or withhold restitution of, a 
vessel of a foreign nation, which is found engaged 
in the African slave trade? 

The gentlemen who conduct this Jitigation for 
the libellants, answer, By the Law of JVations. 

A wide field is thus opened for discussion. But 
in this Court, constituted as it is, and occupied as 
its Bench is, an inquiry into the merely elementary 
principles of National law, could not be well receiv- 
ed. It is only to the application of these princi- 
ples to the present case, that attention can be pro- 
perly directed. 

In every new question on the Law of Nations, 
we turn, of course, to the works of those eminent 
men, who have given their thoughts to the public, 
either with the hope of benefiting their fellow be- 
ings, or in expectation of an honorable fame. But 
they aid little m this inquiry, because all of these 
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authors, the first of whom in order of time, as in 
weight of authority, is Grotius, when they began 
their labours, found themselves, respectively, mem- 
bers of some community, which was governed by 
positive law, by custom, and by public opinion. 
They found, also, that communities were governed, 
in their mtercourse, whether in peace, or war, by 
known and established rules. ‘Their purpose seems 
to have been to search out, and to define, the prin- 
ciples, to which the obligation of laws, whether of 
states individually, or collectively, or of members 
of states, might be referred. Sanctions, or penal- 
ties, are left to positive institution, to practice, 
or custom. 

The result of their labours must have been, such 
as capacity, information, and power of judging 
could give ; and all of those men may have been 
materially influenced by their peculiar circumstances, 
whether of location or particular policy. There 
is, as might be expected, marked differences among 
them as to the origin of laws, and the principles on 
which they are founded. From the first commenta- 
tor on Grotius, down to the last of the continental, 
English professors, each one has written to cor- 
rect the errors, or supply the deficiences, of some 
one or more of his predecessors. ‘So far as they 
have given their opinions on the principles of the 
law of nations, there is no necessity, on this occa- 
sion, to attempt to reconcile their differences, nor 
to select from among their theories. Nor to ascer- 
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tain who of them are right in their definitions; nor 
any necessity to question their fanciful divisions of 
the law of nations. 

Whether these divisions be rightly made into 
necessary, voluntary, internal, external, positive, con- 
ventional, presumed, express, tacit, or customary, 1s 
unessential, in the view which is taken in this case 
on behalf of the claimants. Be the principles to 
which jurists have referred, or the division of 
them, what they may, no principle is relied on, in 
this argument, which is not expressly, or tacitly, 
admitted by all of them. 

I propose to show: 

1. That there is no other principle to sllioh to 
refer national law, in a court having jurisdiction of 
the law of nations, than the assent of nations ; and 
that such assent can be known only by custom or 
usage. 

2. That as to slavery generally, or the African 
slave trade in particular, nations have expressed no 
opinion, no assent, which can be noticed in a na- 
tional court. 

Admit that the law of nations is “such as God 
prescribes in the voice of reason;” that it rests 
“on the immutable basis of justice and equity ;” 
that “it is the same, in all times, in all places, and 
to all men;” that “it can be annulled, or changed, 
only by the pivine power which created it;” yet 
all jurists admit, that states are to be considered as 
moral persons, and consequently free agents, and 
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that it is their right, and their duty, to interpret 
and apply this law. If the law of nations was. de- 
signed to be interpreted, applied, and put to use, 
by human reason, in human aifairs; and if to be so 
put to use, by equal and independent states, where 
shall we find the evidence of this law, but in the 
customs, and practise which they maintain ?—there 
is no legislature for nations—no judicial, nor execu- 
tive power but national will. 

_ The law of nations, among those who hold them- 
selves bound by it, is precisely that, which the 
common law is among those by whom it has been 
adopted; with this difierence, that the common 
law is known by the opinions of those whose know- 
ledge is derived from experience and study; from 
the vigints annorum lucubrationes ; and who are 
especially set apart to declare it; while in- 
ternational law is known only by pracizcal construction. 
Statutes are to the common law, what treaties are 
to national law. Both descriptions of law, like eve- 
ry thing else pertaining to the system of which man 
constitutes a part, change with events and circum- 
stances. In the one, it is adapted to the wants of 
a particular community, according to the opinion of 
the learned, and the skilful; in the other, it takes 
its form from moral and political impulses, and 
new relative positions. In the one case, the change is 
ascertained by judicial decisions; im the other, by the 
gradual, and successive assent of nations. In the ab- 
sence of all treaties, national law is, Jus non serip- 
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dum; tacito et elliterato hominum consensu et moribus 
expressum. ) 

In any civil community, the laws of nature have 
no obligation, m any judicial tribunal, unless they 
have assumed the character of positive laws; and 
none are found, in the administration of justice, but 
those which relate to crimes, to torts, or to property, 
While a large proportion of those equally founded 
in nature, and which deeply affect the order, well 
being, and comfort of society, are left to the guar- 
dianship of moral sentiment, and of public opinion. 

In the laws of nature, when applied to nations, 
jurists have discovered many principles which have 
no obligation in courts of national jurisdiction; nor 
has any principle of the law of nature any force, or 
meaning, in such tribunal, but such as nations have 
consented to recognize, there. We may imagine 
that the welfare and happiness of nations, would be 
essentially served, if many more, than are, were of 
judicial cognizance. We may confidently hope, that 
more will be, than now are; but it is permitted to 
no nation practically to anticipate the assent of all 
others. 

In the laws of any civil community there are ma- 
ny, of mere positive institution, which are referable 
to no principle of the law of nature. And in the 
law of nations, as ascertained by practice and usage, 
there are many, that are founded on no abstract 


principle of right or wrong, which human reason 
can discover. 
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The practice and usage of nations does not show, 
that the law by which they have assented to be 
bound, is that of justice, humanity and equity—as 
jurists and moralists understand that law. If we 
were to take their abstract notions for the only 
rules, we should set afloat, the most settled and 
fixed of the habits of nations. 

War itself, the great mternational eoncern of all 
ages, can never occur but in direct repugnance to 
their fundamental maxims. One side, or the other, 
must be unjust, and responsible, according to jurists, 
for the blood of its own subjects, and for that of its 
adversary, which it causes to flow. But the mo- 
ment the war is begun, both sides are right, and 
each may hold, of right, whatever of territory, pro- 
perty, or human beings, are the fruit of conquest. 
War is held by all of them to be a necessary evil. 
lis purpose is to fight the enemy into a better un- 
derstanding of his own rights, and of the rights of 
others. ‘The means are, the most of distress, waste, 
loss, and destruction, which can be accomplished in 
the shortest possible time. But yet, certain modes 
of destruction, the most effectual, and the most 
speedy, have been long dismissed from the legal 
mode of afflicting one’s adversary. 

If the purpose of war be just and reasonable, and 
ruin and desolation its means, how 1s it, that the in- 
firm, the helpless, the man of letters, the husband- 
man, the products of the earth, in private posses- 
sion, are spared upon the land, while commercial 
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adventure is the prey of men, whoneither know nor 
care for the causes of the war; and who rejoice in 
its commencement as their harvest of plunder, and 
lament its termination as the’end of their spoils. 

Whenever any two nations in christendom see fit 
to arrange themselves as belligerents, all other na- 
tions must immediately conform, in all their com- 
mercial movements, to the rules which these com- 
batants have a right to enforce. 

The question of neutral rights is that which has 
excited the deepest interest, and the most serious 
discussion of any other. These rights have been 
maintained, or denied, by one nation, or another, in — 
every war which has occurred, since the revival of 
letters and of commerce. 

If there be any controversy which has arisen on 
neutral rights, and which has been settled in any 
other mode than by joiming in the war, or by the 
custom of nations, it has escaped my research. 

The contest between the king of Prussia, and 
England, about the middle of the last century, was 
settled by practise and usage. The able men, as 
able as those of any time, before or smce, who were 
called on to refer that controversy to its proper prin- 
ciples, Lord Ch. Justice Ler, Dr. Paut, Sir Duprey 
Ryper, Mr. Murray, (afterwards Lord Mansfield) 
declare the law of nations to be “founded on jus- 
tice, equity, convenience, and the reason of the 
thing, and confirmed by long usage.”—It is the long 
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usage, which demonstrates the justice, equity, con- 
venience, and reason of the thing. 

The armed neutrality of 1780, was resisted by 
England, who was then alone, and smarting under 
the interference of other powers in her family quar- 
rel, on the ground, that the practice and usage of 
nations justified her pretensions. ‘This formidable 
confederacy seems to have yielded to these sug- 
gestions. And the principles of the armed neu- 
trality were abandoned, not so much on the ground 
of any abstract principle, as that nations had as- 
sented to the usage contended for. 

The treaty of Utrecht was alluded to m the ar- 
gument on the other side. It is not remembered, 
distinctly, for what purpose. In the transactions of 
that time, no other assertions or reasonings are 
found, than those which are consistent with the 
suggested basis of the law of nations. Every thing 
turned, in the negotiation, upon custom and usage, 
and upon the construction of existing treaties. The 
congress was held, to attempt to restore exhausted 
Europe to repose, and to settle, what at this time 
had become a most important feature in the law 
of nations, the balance of power, a matter not mea- 
sured by any abstract juridical rule. The principal 
object of attention arose out of the condition of the 
French monarch of that time, who had been bereft, 
by remarkable mortality, of nearly all his descend- 
ants. On his demise, the crowns of France and 
Spain might be united in one sovereign, or what was 
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worse yet, both crowns might pass to a member of 
the house of Austria. The proper renunciations 
having been obtained, peace followed; and nothing 
else of that congress is remarkable, or pertinent to 
this case. The parties present made such com- 
mercial treaties as suited their convenience. 

Queen Anne, in giving an account to parliament of 
the terms in which her part of the negotiation had 
been concluded, and by way of recommending her- 
self for her skill in diplomacy, informs parliament, 
“that she had obtained for her subjects the assiento, 
or contract, for furnishing the Spanish West Indies 
with negroes for the term of thirty years, in the 
same manner as it had been enjoyed by the 
French.” , 

To what principle are we to refer the modern 
addition to the law of nations, called the balance of 
power ? And especially to what principle shall we 
refer the practice which has arisen under this addi- 
tion to the code. It may be convenient to some na- 
tions to settle the balance, much against the will of 
others; and it has been settled by force, or threa- 
tening of force, in most cases. Justice and equity 
have had a small share in the agency. 

Whatever jurists may have established on the 
law of nature, and of nations, nothing is judicially 
known, but that which custom has proved to have 
been assented to. 

If any custom is found to be consistent with the 
principles which jurists have established, or abso- 
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Jutely repugnant to such principles, or neither con- 
sistent nor repugnant, still, custom is the law of na- 
tions, among all who have agreed to be bound by 
that code. 

There are no principles which I consider applica- 
ble to this case which are not sanctioned by all ju- 
rists, and by practice and custom universally ad- 
mitted. 

Those on which the case must be decided, 
are no where better expressed, nor so well, as by 
Sir W. Scott, “One fundamental principle of public’ 
law is the perfect and entire equality of nations; 
and it mainly concerns the peace of mankind, in 
their private and politic capacities, to preserve this 
principle inviolate.” 

The second is, “That all nations have an equal 
right to the uninterrupted use of the ocean. In 
places where no local authority exists, where the 
subjects of all states meet upon the footing of en- 
tire equality, and independence, no one state, or any 
of its subjects, has a right to assume, or to exer- 
cise, authority over the subjects of another.” 

The present Curer Justice of the United 
States, while a member of congress, had occasion to 
consider some principles applicable to this case, in 
his celebrated speech on the affair of Jonathan 
Robbins. The incontrovertible soundness of the 
law stated by him, could hardly come with greater 
authority, if it had been delivered from the seat, 
which that eminent man now occupies. 
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“The jurisdiction of a nation extends to the 
whole of its territory, and to its own citizens in eve- 
ry part of the world.” 

He quotes Rutherforth—(2 vol. p. 180,) “the 
jurisdiction which a civil society has over the per- 
sons of its members, affects them immediately, whe- 
ther they are within its territories or not.” 

“On the sea itself no nation has any jurisdiction ; 
all may equally exercise their rights.” 

“ No nation has any jurisdiction at sea, but over its 
own citizens, or vessels, or offences against itself.” 
He cites to this point, Rutherforth, 2 vol. 488— 
491. 

“The right of any nation to punish, is limited, in its 
nature, to offences against the nation inflicting the 
punishment ; this principle is believed to be univer- 
sally true.” 

Piracy “under the law of nations, which alone is 
punishable by all nations, can only consist in an act 
which. is an offence against all. No particular na- 
tion can increase, or diminish, the list of offences, 
thus punishable.” 

Principles no less fundamental, and asserted by 
all writers, and sanctioned by universal assent, are 
the sovereignty of each state within its own territo- 
ries. And that each nation may regulate every in- . 
terior interest, without giving offence, and without 
accountability to any other nation. The form of go- 
vernment, and mode of administration; religion and 
mode of worship; what shall be deemed to be pro- 
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perty, and what shall not be ; the mode of acquisition, 
possession, and alienation; what acts shall be deem- 
ed crimes, and what forfeitures shall ensue, are all 
subjects which each nation reserves to itself. 

The argument on the part of the libellants pro- 
ceeds on some, or all of these grounds. 

1. The law of nations is founded: on the princi- 
ples of justice and humanity. This law must for- 
bid slavery, because slavery is inhuman and unjust. 

2. The law of nations, if it does not forbid slave- 
ry, universally, forbids the African slave trade ; 
because, that trade is unjust, imhuman, and _bar- 
barous. 

3. The municipal prohibitory laws of our own 
nation and of the nations of Europe; the recent 
negotiations in “Europe; and the treaties which 
have followed them, are evidence, that the slave 
trade is illegal by the law of nations. 

It is eloquently insisted that the slave trade has 
been wrong for six hundred years; that it ought 
now to be broken up, and by judicial sentence ; 
that no court is more fit to commence this benefi- 
cent reform in, than this ;—that no atmosphere is 
so proper as that of Boston, in which, for the first 
time, to announce that slavery is illegal by national 
law. 

If it be intended by this, that the town of Bos- 
ton is that place, in which, whatsoever tends to es- 
tablish, and give effect, to principles of justice and 
humanity, will be respected and will be promoted ; 
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and if it be meant, that in no place are the denun- 
ciations against slavery, in all its forms, more con- 
genial to universal opinion, and feeling; all this is 
true. But yet it is also true, that there is no place 
where the use of judicial power, not warranted 
by law, however humane and amiable the motive, 
would be more deeply felt, or more sincerely la- 
mented. 

If slavery is illegal by the law of nations, that 
fact will appear by the usage and custom of nations. 

If it does not appear from custom and usage, 
to be so, nothing but international treaties will 
shew it to be so. 

The only case in which slavery ever had any 
connexion with national law, was when conquest in 
war conferred a right over the life, and consequent- 
ly over the person, of the vanquished; and when 
the victor spared life, to obtain a slave. 

What international relations arose out of that 
state of things, it is useless to enquire—since the 
rights over the conquered are gradually changed 
into custom,—which is now universally recognized. 
At this day there is no one point concerning slaves, 
whichis international, unless it has been made so by 
treaty. 

As to the possession of slaves, as a mere mat- 
ter of property, within the territorial limits of dif- 
ferent nations, such possession, and use of human 
beings, was never connected with any question of 
national law, until this discussion occurred. 
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When moralists and jurists, whose works are 
held to be authorities on natural or national law, 
have spoken of slavery, the strongest expression 
that any of them have used, is the mere assertion, 
that no man is by nature a slave. If this be so, and 
there were no custom to the contrary, it is an asser- 
tion, which applies to men individually, and to the 
states of which they are members ; it is not a prin- 
ciple, addressed to communities, or states, col- 
lectively. 

If it be one of those just and moral precepts 
and injunctions, which is discoverable by the light 
of reason, that no man may make his fellow-being 
his slave, it is one of those precepts, or mjunc- 
tions, which every man, and every community, have 
interpreted and applied for themselves. Whatever 
the precept may be,—by whomsoever, and where- 
soever pronounced, it has always encountered the 
fact, that mankind have always been divided into 
masters and slaves. Whatever changes the world 
and society have undergone in other respects, thus 
far it has undergone none in this ; excepting in somé 
few communities, where slavery has ceased. | 

This lamented Arrica, to which we are now 
called upon to make retribution on claims which 
have been accumulating for ages, if she was the 
first, in time, in arts, in science, and refinement, 
(which may well be doubted) was also the first to 
show the division of mankind into master and slave. 
The monuments of northern Africa, which have 
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survived all history and tradition, prove nothing so 
distinctly as their own antiquity, and that they 
were raised by the toil of slaves. 

The same distinction is found among Jews and 
gentiles; among Greeks, and barbarians; among 
Romans, and strangers. 

I should not contend that any proper use could 
be made, on this occasion, of the fact, that the 
Christian revelation does not prohibit slavery. It 
is enough that it prohibits every thing which is un- 
just and immhuman; it denounces all moral turpi- 
tude ; all misuse, and abuse, of that which is ano- 
ther’s, or one’s own. But if all who have dominion 
over slaves, regarded them and treated them as 
the divine precepts enjoin, slavery would have no 
existence but in name. | 

Slavery seems to have gone peaceably out of be- 
ing in Europe towards the middle of the thirteenth 
century ; but from what operative causes, it is not 
necessary to examine; most probably partly from 
the influences of christianity, and partly from po- 
litical necessity. But unquestionably not from 
any new discovery that slavery was forbidden by 
any law, human, or divine. If there had been any 
such positive prohibition by any law, by whatever 
name it may be distinguished, this law would have 
appeared, and would have been found in practice, 
at some time before the beginning of the fourteenth 
century. 
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It might be expected that when the first load of 
slaves, that ever left the African coast, were landed 
in Portugal, and were there held and treated as 
such, the principle now contended for would have 
been felt in some human heart or conceived of in 
some mind. It seems to have been so felt, and so 
conceived of, inno heart or mind, in all Europe. 
An immense traffic immediately began, on Portu- 
guese capital, protected, and encouraged, by roy- 
al authority. 

In England, now so distinguished in the abolition, 
no question of the legality of holding slaves appears 
to have been raised; but every possible proof is 
found, that it was considered as on the same footing 
as any other commerce. Between the years 1618 
and 1672, there were no less than four chartered 
companies to deal in slaves; the last of which was 
dignified with the name of the Royal African Com- 
pany, and had among its subscribers the King of 
England, his royal brother, and many persons of 
high rank and quality, and was founded on a capi- 
tal of 110,000/., a prodigious capital for that time. 
From 1688, till the period of abolition, the trade 
has been free and open to all British subjects. As 
lately as 1750 an act was passed by the English 
parliament, for extending, and improving the trade 
to Africa. 

In Spain, the slave trade began as early as the 
year 1500. In 1517, the Emperor Cuarles V. 
granted a patent to supply 4000 negroes annually ; 
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and the carrying o fnegroes soon became a branch 
of regular and established commerce. 

The concurrence of the Emperor was obtained 
by that distinguished prelate Las Casas. His mo- 
tive is stated to have been that the Indians, born 
free, and who were reduced to servitude by con- 
quest, were incapable of the toils which were ex- 
acted of them; while the negroes who were im- 
ported, were inured to servitude and drudgery, 
and would experience no unfavorable alteration of 
circumstances by achange of masters. 

Don Onis, the Spanish ambassador, says, m_ his 
letter to Mr. Adams, secretary of state, (14 May, 
1818,) “ The introduction of negro slaves into Ame- 
rica was one of the earliest measures adopted, for 
the improvement and prosperity of those vast do- 
minions, ‘This is not to be considered! as having 
originated slavery, but as materially alleviating the 
evils of that which already existed, in consequence 
of the barbarous practice of the Africans upon sav- 
ing the lives of a considerable portion of the cap- 
tives in war, whom they formerly put to death, 
By the introduction of this system, the negroes, far 
from suffering additional evils, or bemg subjected 
while in a state of slavery, to a more painful life 
than when possessed of freedom in their own coun- 
iry, obtained the mestimable advantage of a know- 
Jedge of the true Gop, and of all the benefits at- 
tendant on civilization.” 
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In France, the peopling of their colonies with 
Africans appears to have attracted notice soon after 
the traffic was discovered. ‘The views taken by 
the French government of this branch of commerce, 
indicate no intention to break any law m pursuing 
it; nor any intimation that any man, however phi- 
losophical, moral, or wise, had at that time, nor at 
any time since, discovered, that national law stood 
in the way of the African traffic, nor any principle 
of any law, in opposition to the right of property in 
slaves. 

Valin, in his commentary, (vol. i. 411,) says— 

Par rapport, a ces negres esclaves, dont la multi- 
plication est la souree féconde des richesses des nos 
colonies, le gouvernement a toujours été également 
attentif a soutenir et protéger le commerce de Gui- 
née, ou se fait le traite de ces negres, a régler leur 
état, et leur discipline aux colonies, et ane permit- 
ire leur introduction dans le Royaume, qu’avec pré- 
cautions capables d’empécher, que les colonies ne 
fussent privées de leur secours. 

In the 12th article of the ordonnance of 1738— 

It is enjomed on slave owners, to take care that 
slaves should be brought up, and instructed, in the 
principles, and in the exercise of the Roman Catho- 
lic and Apostolic religion. 

In the United States, the mtroduction of slaves 
into the colonies of North America, was a natural 
consequence of the traffic. They were iniroduced 
and-held as property, without any moral shock ; 
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and time and circumstances have, at this day, cir- 
cumscribed their existence to the latitudes in our 
territory, within which, it is said, the white man can- 
not labour. 

There is nothing to remark on slavery in the 
United States, but the fact, that in all, and every 
instance, in which the blacks have been considered, 
spoken of, or referred to, it has been as property, 
subject to all the general and particular provisions, 
which the respective states saw fit to make con- 
cerning it. 

When the national compact was formed, slaves — 
were no otherwise noticed, than to confer on the 
holders of them certain political privileges and im- 
munities ;—and to limit the power of prohibiting 
importation to a definite time. It is obvious that 
the power over:slaves was referred to the authori- 
ty which congress had, to regulate commerce. 

How much of the apprehension that this com- 
merce would be prohibited, was referable to pol- 
tical jealousy, and how much to humanity, it is now 
unimportant to inquire, since all are willing to: as- 
cribe the prohibition to the best of motives. 

The last view which this nation has taken on the 
subject of the right to hold black men as slaves, is 
found in that memorable and long-continued effort 
of reason and eloquence, which terminated in open- 
ing a market for slaves throughout that immense 
territory, which is bounded east by the Mississippi, 
and north by the 36th degree of latitude, and west 
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by what the United States may choose for a boun- 
dary. Perhaps the land march of a native black 
man of the United States, over hundreds of miles, 
securely bound to his fellow travellers, and they to 
him, and repeating his painful steps under the ex- 
citement of a driver’s whip, does not present so 
shocking a spectacle, as is found in the hold of an 
African slave ship. 

I have endeavoured toshew,—That slavery 1s un- 
known to the laws of nations, in any manner, since 
slavery was a consequence of captivity in war. 

_ That no moralist, or jurist, who has given any 
opinion on slavery, has connected this subject with 
national law. 

That all nations have uniformly considered slaves 
as property, and consequently governed by munici- 
pal, or civil laws ;—and especially are they so con- 
sidered in each of the United States respectively, 
in which slavery is tolerated ; and so admitted to be 
by the government of the United States. 

It is perfectly consistent with reason, common 
sense, the principles on which national law rests, 
and with the practice of all nations, that neither 
the acquisition, the manner of holding, using, abus- 
ing, transferring, or transporting slaves, is either 
forbidden, commanded, permitted, or recognized 
by the law of nations. 

Why should the law of nations be applied to this 
subject of property, any more than to any other? 
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How does it affect the safety, welfare, industry, 
rights, or happiness, of any individual of one na- 
tion, that the members of another nation, buy or 
sell on the coast of Africa, or elsewhere, black men 
to be held in slavery ? How does it affect the mili- 
tary, or naval power; the resources, the com- 
merce, the rights, the honour, dignity or glory of 
one sovereignty, that the subjects of another 
should commit immoralities and crimes, however 
shocking, wethin their own territortes, or where no 
one nation has an exclusive jurisdiction, and every 
nation a jurisdiction, over its own subjects, only ? 

It is clear, that slavery itself, according to the uni- 
versal practice of all nations, is forbidden by no law. 
The place in which they are first acquired, and the 
manner of transporting them, are merely circum- 
stances, connected with the possession of property, 
which men have agreed to hold as such. 

By the law of Interior Africa, slavery is lawful. 
It is so, and ever was so, as far as practice and usage 
prove what the law is. Frenchmen, Englishmen, 
Dutchmen, Spaniards, Swedes, Danes, and Ameri- 
cans, may own slaves in their own territories. On 
the territory of Africa every man may own a slave. 
What is it that the law of nations is supposed to 
step in, and forbid? It is the transportation over the 
Atiantic ;—that is, a circumstance connected with 
the ownership of a particular species of property. 
All cruelty, inhumanity, barbarity and oppression, 
are forbidden by the law of nature, everywhere. 
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But how are the abominable acts of the slave traif- 
fic distinguishable by the law of nations, from the. 
eruelties which a planter on a West-India island, or 
a planter in a southern state, or a negro driver em- 
ployed to stock the new territories, may commit ? 
Whatever the law of nature, and of conscience, may 
say, the law of nations is silent. 

There are certain thmgs which are essential to 
every law. 

1. A law must be possible. 

. 2. It must be of some utility. 

3. It must be just ;—that is, conformable to the 
order and nature of things, and the constitution of 
man. 

4. It must be Srutikiontte hb 

5. It must be attended with proper sanctions. 

A law against the slave trade must be possible, 
useful, and just. If nations have made such a law, 
or have adopted the provision of the law of nature 
to this effect, how is it known as a law 2. when and 
where have nations promulgated this law ? By their 
precepts, or by their practice ? 

If they have promulgated such law, under anree 
sanction, or penalty iis they done this? Have 
they agreed to a forfeiture of property, or to any pu- 
nishment, which each and every nation may impose 
and inflict ? when and where have they done this ? 

If they have made a law, but haye annexed no 
sanction, or penalty, to the breach, is it any thing 
more than mere recommendation, prudent coun- 
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sel, which may be taken, or rejected, without 
offence 2 } 

Thus the matter of slavery stood, and continues 
to stand, so far only excepted, as it has been af- 
fected by the positive laws of respective sovereign- 
ties, and the diplomatic intercourse at Vienna and 
Aix-la-Chapelle, within the last six years, and by- 
the consequences of this intercourse. 

The honour of originating the abolition scheme 
may be fairly given to The Quakers; much more 
properly to be called, on this allusion, rrienps, and 
friends of the human race. 

When public opinion was supposed to be suffi- 
ciently matured, the proposed abolition was brought 
to the notice of the House of Commons. 

We know that this measure was pursued, and 
resisted, during twenty years, with more zeal, 
industry, argument and eloquence, than any other 
which has been agitated there since the revolu- 
tion, (1688.) The resistance proves that the en- 
lightened and christian statesmen, who met im the 
British parliament, as opponents of abolition, con- 
sidered the question as one of mere policy and ex- 
pediency ; a measure, which the British nation 
might adopt, or reject, as they saw fit, apart from 
all obedience to, or offence against, any law. If 
the final enactment of a law, to prohibit the traffic, 
was in obedience to any principle of national law, 
or natural law, or christian law, as understood by 
Englishmen at that time, Mr. Foa’s self-gratula- 
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tion on the event, at the close of his life, was ra- 
ther a parting sarcasm, than a farewell eulogy, on 
the moral perceptions of his countrymen. 

The British nation passed ther prohibitory act 
in June, 1807; but the trade was not thereby dimi- 
nished. It was soon found that if British bottoms 
could not safely go to the coast of Africa, British 
capital could. ‘The numbers exported were not 
lessened, but the circumstances of exportation be- 
came, more and more, grievous and afflicting. In 
fact, nothing had been accomplished, in the cause 
of humanity, while other nations permitted this 
traffic to their subjects; and, at length, it was de< 
clared illegal by the municipal laws of most other 
nations. 

This was the zra, in the progress of humanity, 
when the British nation, according to Sr Wittiam 
Grant’s opinion, might send out their cruizers, 
and bring into her admiralty every ship, found 
upon the coast, engaged in the trade. Great Bri- 
tam had declared the traffic inhuman and unjust, 
other nations had done the same, and therefore 
no nation could carry it on, by the law of nations. 
But yet, all those nations who chose to permit it to 
be done, and all who chose to resume the trade, 
even after having agreed to abandon it, were not 
bound by this new law. 

A municipal law which enables, or Maiathite was 
never held to be an international contract. What 
nation may take offence when another refuses to 
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pass a municipal law, or to repeal one which it has 
passed ?—If a breach of good faith may be com- _ 
plained of, the usage of nations indicates no reme- 
dy of a judicial nature. 

Lord Castlereagh appears to have understood 
the law of nations on the subject differently from 
the Lords of Appeals; and he proceeded not only 
to obtain civil, or municipal laws, in other soye- 
reignties, similar to those which had been passed 
in the United States and in England, by persuading 
the ministers of these sovereignties of the policy, 
expediency, and necessity of such laws,—but he 
also attempted to obtain other provisions, by mutual 
concession, conferring the right to punish. 

Notwithstanding the pre-eminent superiority of 
England in the representative meeting of sovereigns, 
England has been able, hitherte, with all her di- 
plomatic power, and all her munificence to Spain 
and Portugal, only to obtain, in each sovereignty, a 
municipal prohibition ; and this was obtamed slowly, 
reluctantly, and with various conditions and qualifi- 
cations. ‘Ihe process of this negociation, and the 
negociation itself, are the clearest demonstration, 
that among nations, no law existed which held the 
slave trade to be 2llzcit. . 

ft is now urged upon the court, that because the 
sovereigns of Eariwe happened to meet, and to con- 
verse, upon a great moral evi/, and came to the con- 
clusion, that it ought, in some way, and at some 
time, and as soon as the habits and prejudices of 
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their respective subjects, would permit, to be done 
away; and that to this end, when they went home, 
they would restrain their respective subjects accord- 
ingly, the law of nations is changed—A. new 
chapter has been struck off, and is the law to this 
court, and to this nation, who had no part in the 
conference. 

There is something so shocking, and appalling, in 
this matter of slavery, and in the slave trade, in 
these northern climes, that we seem not to con- 
ceive as clearly, on this subject, as we do on 
most others, of legal right or wrong. 

If this subject were divested of the lively mter- 
est which it imparts from the terms which occur in 
it; and the inquiries related to some other crime, 
or crimes, than those which are connected with sla- 
very, the law would seem to be more clear. 

Suppose that the ministers at Vienna and Aix-la- 
Chapelle had taken into consideration the frequen- 
ey, and the enormity of the plunderings, and mur- 
ders, practised upon travellers who were lawfully 
employed in traversing Kurope, and the facility 
which felons found of escaping by crossing territo- 
rial les; and the conference had produced new 
laws, and higher penalties, in each state ;—would 
robbery have, therefore, been made a crime punish- 
able by the law of nations ? 

Suppose that the conferees had considered whe- 
ther it would be expedient to agree, by convention, 
and positive contract, that a robbery, committed in 
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one sovereignty, might be punished in another, if 
the felon were found there; and they had, wna 
voce, declared that they never would, or could 
surrender the right of administering their own 
laws, in relation to their own subjects; would 
robbery, nevertheless, be made a crime in the eye 
of the law of nations, because the great men who 
had assembled saw fit to converse upon it; and 
agree that it was a crime against the laws of na- 
ture, and inhuman, unjust, and grossly immoral ? 

Lord Castlereagh has realized, in common with 
all other wise men, that the abolition by the United 
States, by England, and by all other states, amount- 
ed, in practice, to nothing,—excepting to augment 
the miseries, and sufferings of slaves, without de- 
creasing their number ;—he found that avarice and 
ingenuity are always far in advance of the chasten- 
ing and reforming effects of positive law; and have 
been so, from the time of the ecclesiastical cunning, 
which gave so many of the original forms of law 
under which we now live, down to the day on 
which we are considering, how the felon, and mur- 
derer, on the coast of Africa, may be detected 
and punished. 

Lord Castlereagh is of opmion, and has attempt- - 
ed to convince the proper functionaries of all the 
states inChristendom, that mutual search and seizure 
are yet wanting in the remedial process. Of that 
opinion has been no nation, but his own. 

The Netherlands, Portugal, and England, are 


irying an experiment, limited exclusively to cases, 
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where slaves are found on board :—no other nations 
have agreed to this. Our own, and France, have 
positively refused all accordance in such measure. 
And sorx France and the United States have again 
and again, most emphatically refused to permit their 
vessels to be visited and searched, for slaves, or for 
any other purpose, in time of peace. [See the 
Report of the Committee of the House of Repre- 
sentatives in Congress on the slave trade, Feb. 9, 1821.| 

If the law of nations is silent on the subject of 
slavery, as found i jurists, and as found in practice 
and custom among sovereigns; if no treaty, which 
this court can notice, has prescribed any rule on 
this subject; if the vessel in question was French, 
and even if she has offended only against the law of 
France, yet the learned advocates insist, that this 
court has jurisdiction, and may refuse restoration to 
the claimants, may refuse to condemn, and may 
withhold the property until some better title ap- 
pears; that the claimant is an actor, or plainisff, and 
must prove his case, and show himself innocent of 
all offence, against any law, but certainly against 
the law of his own country. 

These are new and extraordinary doctrines. Ad- 
mitting, for the present argument, that this court has 
the most unqualified power, that can be exercised 
by any court of the law of nations; by any court of 
admiralty and maritime jurisdiction, still it has no 
jurisdiction over this vessel, let her have done what 
she may. 
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We must not forget the important fact, that at 
the time of this seizure, the United States, and the 
whole of Europe, were at peace ; so that no court of 
the law of nations, could exercise any powers inci- 
dent to a state of war. Doubtless, any belhgerent 
may capture, and carry in for adjudication, any ves- 
sel that is found upon the ocean. And _ national 
courts must take cognizance of all such captures, 
and of all incidental questions. 

The only possible reason on which the decision in 
the cases of the Amedie and the Fortuna could 
have rested, was, that the courts in which those 
cases occurred, had a lawful jurisdiction as prize 
courts ; and having it, the Lords of Appeals saw: fit 
to notice, as a court administermg the law of na- 
tions, therr own municipal law, and that of this coun- 
try. We may safely leave it to Englishmen to pro- 
nounce whether they are most proud of the humane 
and honorable feelings, which these noble and dis- 
tmguished individuals, the Lords of Appeals, have — 
manifested as men, or of their intelligence as law- 
yers, in the judgment which they gave. 

If the Jeune Eugenie had been brought in- iil 
by a belhgerent cruizer, and this court were trying 
questions on the law of prize of war, these cases. 
would require more consideration. | de 

But the case of the Hugenie is the same, in n all res- | 
pects, as though she had been lymg ina port of 
France, and had been cut out thence by the Allga- 
tor, on suspicion that she was American, and hable 


41 


to seizure for some offence committed against. the 
United States. 

The captor sends her across the Atlantic to his 
own national court; he tries to make out that she 
is, what he took her for, and fails to do so. The 
Frenchman, owner, and claimant, then asserts his 
right :—I was within the jurisdiction of France. 
You have forcibly and violently withdrawn me from 
that jurisdiction, and forced me into this. No mat- 
ter what I have done, or intended to do,—what 
power have you over me? ‘The libellant replies, 
none over you personally, but your ship was forfeit- 
ed by the law of France for smuggling.—You can 
have no properly in her. Your government, your 
king, may come and claim her,—but we have her 
here, no matter how we came by her,—you must 
prove that you have not been guilty of smuggling 
in your own country. ‘The claimant may well re- 
ply, that is a matter between my country and me, 
and much below the dignity of your nation to be 
concerned with. Let France complain; and let me 
be tried, in France, and by the law of the country 
which I have offended, if any. 

The claimant here, is no actor, no_plaintiff}—he 
has no case to make out. The libellant has made 
his case out for him. He has shewn that this was 
a French vessel, sailmg under the jurisdiction of 
France ;—and in shewing this, as the law of na- 
tions is understood in principle, and practise; on 
authority, and on custom ;—the libellants have fur- 
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nished the evidence, that whatever may have been 
the intention of the captor, a very high-handed vi- 
olation of the right of a foreign subject, and of a 
foreign sovereignty, has occurred ;—and one for 
which the aggrieved must somewhere find a com- 
pensation in damages. 

I have not again referred to the case of the S¢. 
Louis, betore Sir W. Scott. However much I may 
be indebted for my own views on this subject to the 
luminous mind which conceived the judgment in that 
case, I have now read none of it to the court, be- 
cause if I had begun upon the process of that learn- 
ed judge’s reasoning, and in his own words, I should 
have thought, though my employers might not, that 
all other argument would be useless. 

I will only refer to the opinion of the court in 
the case of Madrazo vy. Willis, 3d Barnewall & Al- 
derson, 353. (in 1820.) 

Mr. Justice Bailey says—*“ Although the language 
used by the legislature in the statute referred to, is 
very strong, yet it can only apply to British sub- 
jects, and can only render the slave trade unlawful, 
if carried on by them. It cannot apply in any way 
toa foreigner. It is true, that tf this were a trade, 
contrary to the law of nations, a foreigner could 
not maintain this action ; but zt 1s not ; and as a Spa- 
niard cannot be considered as bound. by the acts of 
the legislature prohibiting this trade, it would be 
unjust to deprive him of a remedy for the wrong 
which he has sustamed.” 
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Mr. Justice Best says—*It is impossible to say that 
the slave trade is contrary to what may be called, 
the common law of nations.” 

If in thus presenting the Claimant’s view of this case, 

any thing should have been said, which may seem 
to imply a justification of slavery, or the slave 
trade, none such is intended, none such 1s necessary. 
We concur entirely in the views of the Libellant’s 
counsel, on these subjects; and we are ready to 
acknowledge that at no time, nor on any occasion, 
have the noble, and honorable, sentiments, which 
spring up in cultivated minds, been more eloquent- 
ly, and ably impressed, than in this case. But this 
strain of feelmg proves nothing but its own excel- 
lence. 

As to slavery, generally, it is a subject to be 
touched with some tenderness in this country. In 
our northern clime, we do not want, and cannot 
use slaves. Slavery would have ceased among us 
without the aid of positive law. ‘The character of 
our industry, and our sentiments on civil rights, 
apart from all moral and religious objection, would, 
long since, have rendered such servitude, among us, 
odious and intolerable. It is far otherwise in the 
south. Among the best informed and most virtuous 
men, perceptions of moral truths often take their 
character from wants and necessities. 

A white person, born and educated in a commu- 
nity, where the distinction between master and 
slave has endured through successive generations, 
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for centuries, would hardly discover by the light of 
reason, that slavery, by which he gets his wealth, 
comforts, and daily bread, is forbidden by the law 
of Gop, while he finds so many human laws to the 
contrary. He would be startled to hear, that the 
holding of negroes in servitude, is a foul stam on 
the moral character of his country. 

Philosophical reasoning is a feeble arm, against 
those who defend rights of property which have 
been long continued, and frequently, and solemnly 
admitted... However we may deplore such a state 
of society, who has been able even to suggest a re- 
medy 2? Let any man, the most enlightened, and hu- 
mane, apply himself to the study of slavery, and the 
means of ending it, and he will find, that rights, and 
duties, and conflicting necessities have cast him on 
an ocean, where he can take no observation by 
day, and where no beacon will cheer him, when the ~ 
day is gone. ‘The voluntary extension of slavery, 
through vast, and unpeopled regions, is a far diffe- 
rent subject. And widely different from either, 1s 
the African traffic. 

Without stopping to inquire what nature has given, 
or denied to the dlack man ; or whether nature intend- 
ed him for the white man’s equal or the white man’s 
slave, it is the highest honour of the age, that all 
christian states have severally admitted the slave 
‘rade, to be a sin oF DEEPEST DYE.—It includes, and is 
the collective name for all the crimes, which moral- 
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ists, and lawgivers, have declared to be, severally, 
punishable with death. In this dreadful sin, the chris- 
tran rulers of the earth may not hold themselves guiltless, 
since all who can prevent, and who do not, are justly 
said to command, the offence—It were far better 
for the honour of humanity, and for the condition of 
Africa, that abolition should not have been attempt- 
ed, than to leave it where it is. ‘T'o what imme- 
diate cause are we to refer, the increased, and in- 
creasing horrors of the traflic?—Why is it that 
“ human beings are concealed in casks—and some- 
times thrown into the sea” ?—Why is it that the 
narrow space of a small swilt-sailing vessel is filled 
with living men, women, and. children; shut up, 
where it is agony to breathe ;—where the living, 
the dying, and the dead, are found in the same fet- 
ters; and where the past, the present, and the fu- 
ture, must alternately distract attention. 

It is the inefficient attempt at abolition, which is 
chargeable with these enormities. No half-way 
measure can be justified. Nations having begun, 
are bound in honour and conscience to go on. Itis 
their solemn duty to declare the slave trade, an of- 
fence against all, and punishable by all; and to 
agree among themselves, that slave dealers on the 
ocean, are hostes humant generis.—But even this is 
not enough ;—the means should be found of detect- 
ing, and punishing those, who stay at home, but 
who furnish the capital for the traffic, and who 
are far more guilty, than the brutal agents whom 
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they employ. Such laws, such conventions, and the 
aid of fleets, are alone competent to effect the abo- 
lition. ; 

Surely it cannot be the way to suppress this traf- 
fic, to ask from a judicial tribunal an act of legisla- 
tion ; and to presume the assent and concurrence of 
all other nations, against the express and positive 
dissent of every one of them. 

ft may do for zealous and humane advocates, in 
the fervour of their feelings, to found their argu- 
ments on the maxim, aut viam invemam, aut faciam, 
but they cannot expect of any court of the law of 
nations to found its judgment thereon. 

In deciding on new and unprecedented cases, 
some consideration is due to expediency and conve- 
nience. At least such has been the practice in the 
British court of admiralty. ; 

By the judgment which the libellants desire to 
have given, in the present state of the world, the 
progress of assent to effect abolition may be se- 
riously retarded. ‘The apprehensions of those ca- 
binets which have resisted Lord Castlereagh’s im- 
portunities, may be greatly strengthened.  Visita- 
tion and search will be legitimated; these will be 
followed by resistance, conflict and blood; by in- 
flamed and exaggerated accounts of both parties; 
and then, something of an old grudge, or an appe- 
tite for a new one; or nothing more than the fe- 
verish inquietude of peace, may bring the lamented 
wars of interior Africa, to the Atlantic, and to the 
shores of all civilized nations. 
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There are some high men in Europe, who do not 
like our political example; nor the economy and 
simplicity of our government, nor our interior indus- 
iry and ingenuity; nor our external enterprize and 
commerce ; nor the gradual extension of our limits ; 
nor the sound of our cannon. There are many, 
who think it would do the old world no evil, to clip 
effectually, the pmions of the new ; and all of them 
know, that a wrong done by a public officer, is a 
wrong done by a nation, until disavowed. 

But in this court, neither of the counsel can be- 
lieve that judgment ever was, or ever will be, ren- 
dered according to hopes and wishes; nor accord- 
ing to apprehensions of remote, or possible conse- 
quences. The law must rule here, whatever may be. 
private opinion. If in replying, any thing has been 
offered, for the Claimants, which does not deserve 
the notice of the court, it will, of course, be disre- 
garded. But, on the other hand, I cannot but con- 
sider no small portion of what has been urged for 
the Libellants, as mere embellishment of reasoning ; 
as rhetorical fragrance which ascends to the bench 
of justice, to refresh and delight, but which, in obe- 
dience to the law of its nature, will escape and pass 
away; while that only which is solid and tangible, 
will remain among the materials of that supamenr, 
which our own nation, and perhaps the community 
of nations, may be said to expect, with no common 
interest, and with the highest confidence. 


AS 
STORY J. This is a libel brought against the 


schooner La Jeune Eugenie, which was seized by 
Lieut. Stockton, on the Coast of Africa, for being 
employed in the Slave Trade. The allegation as- 
serts the offence in two forms; frst, as against the 
slave trade acts of the United States ; and secondly, 
against the general law of nations. A claim has 
been given in by the French consul, in behalf of the 
Claimants, who are subjects of France, resident m 
Basse-Terre, in the island of Guadaloupe, as own- ' 
ers of the schooner; and there ts also a Protest 
filed by the French consul agamst the jurisdiction of 
the court, upon the ground that this is a Hrench 
vessel, owned by french subjects, and, as such, ex- 
clusively liable to the jurisdiction of the French tr- 
bunals, if she shall turn out, upon the evidence, to 
have been engaged in this dishonourable traffic. » 

I am fully aware of the importance and difficulty 
of this case, considered under some of the aspects 
in which it has been presented to the court. The 
case has already, as we are informed, and truly, be- 
come the subject of diplomatic intercourse between 
our government and that of France; and it is not, 
perhaps, too much magnifying its grave character, 
to declare, that rarely can a case come before a 
court of justice, more deeply interesting to the 
cause of general justice and humanity, or more 
likely to excite the jealousies of a foreign govern- 
ment, zealous to assert its own rights; and it is to 
be hoped, not, in the slightest degree, reluctant to 
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fulfil its own plighted faith for the abolition of the 
African Slave Trade. Whatever may be my own 
distress in being called upon to attend to such weigh- 
ty considerations, and whatever my solicitude right- 
ly to discharge my duty to my own country, to 
France, and to the world, on the present occasion, 
it cannot escape the attention of any persons, who 
hear me, that a court of justice in this country has 
its path clearly marked out and defined. How- 
ever delicate or painful may be its predicament, it 
cannot seek shelter under the wings of executive 
authority, or bind up its judgments under considera- 
tions of mere convenience or comity, or a blind obe- 
dience to the wishes of any sovereign, or a desire to 
extinguish, what it must justly deem, a trade abhor- 
rent to the great principles of christian morality, 
mercy, and humanity. It is bound to administer the 
law as it finds it, fearlessly and faithfully, according 
to the dictates of its own judgment, in the hope at 
least, that errors of law may be corrected by a high- 
er tribunal, and national difficulties may be removed 
by those, who hold the legislative and executive 
authorities of the nation. 

It appears from the evidence in the case, that 
this vessel is duly documented as a French vessel, 
and that she sailed on a voyage from Basseterre 
for the coast of Africa, and was found upon that 
coast by lieutenant Stockton, under circumstances, 
which left no doubt on his mind, that she was en- 
gaged in the slaye trade. ‘The master and some of 
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the principal officers were on shore; engaged as it 
should seem in collecting slaves at one of the facto- 
ries established for this purpose. The vessel was 
equipped in the manner that is usual for the slave 
trade; she had two guns, a false or moveable deck, 
and a large quantity of water and provisions, and 
water casks, quite unusual in ordinary voyages, and 
indispensable in this particular class of voyages. If 
there are any persons, who entertain doubis as to 
the real destination and employment of this vessel, 
[ profess myself not willing to be mcluded in that 
number. Upon the evidence in the case it is irre- 
sistibly established to my mind, that the sole pur- 
pose of the voyage was a traflic in slaves; and that 
the intention was to carry them from Africa to some 
one of the French colonies, and in all probability, to 
the port, in which the enterprize originated. | 

In respect to the ownership, it has been already 
stated, that the vessel was sailing under the custo- 
mary documents of France, as a French vessel; and 
certainly in ordinary cases these would furnish, pre- 
ma facie a sufficient proof, that the vessel was 
really owned by the persons, whose names appear 
upon the papers. In ordinary times, and under or- 
dinary circumstances, when disguises are not neces- 
sary or important to cloak an illegal enterprize, or 
conceal a real ownership, the ship’s papers are ad- 
mitted to import, if not an absolute verity, at least 
such proof, as throws it upon persons asserting a 
right in contradiction to them, to make out a clear 
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title establishing their falsity. But if the trade is 
such, that disguises and frauds are common; if it 
can be carried on only under certain flags, with 
safety or success; it is certainly true, that the 
mere fact of regular ship’s papers, cannot be deem- 
ed entirely satisfactory to any court accustomed to 
know, how easily they are procured by fraud and 
mmposition upon public officers, and how eagerly 
they are sought by those, whose cupidity for wealth 
is stimulated and schooled by temptations of profit, 
to all manner of shifts and contrivances. Now 
upon the face of these very papers it appears, that 
this schooner is American built, and was American 
owned, and that within about two years she was 
naturalized in the French marine, in the port of 
her departure, and her American title either really 
or nominally divested. At this period France and 
Portugal alone, of all the nations of Europe, possess- 
ed the painful and odious prerogative, of covering 
under their flags a traffic, that all the great states 
of Europe had concurred in condemning to infamy. 
And by our own laws, which had been long sedu- 
lously directed against it, it was almost impractica- 
ble for any citizen’ to pursue the traffic under the 
flag of our own country, not only from the penalty 
of confiscation denounced against it, but from the 
offence being visited with capital punishment, as a 
most detestable piracy. Under such circumstances, 
if American citizens were engaged in the traffic, it is 
manifest, that they would conceal ther interests un- 
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der a foreign flag and passports, and wear any dis- 
guises, which might facilitate their designs, and fa- 
vour their escape from punishment. And that such 
disguises might be cheaply bought, and promptly 
obtamed through the instrumentality of private 
agents in foreign countries, who would be ready to 
assume a nominal ownership, no one that has 
been much acquainted with the real business of this 
commerce, would be inclined to doubt or deny. 
Sitting as I do ina court of the law of nations, ac- 
‘customed to witness, in many shapes, the artifices of 
fraud, practised by those whose interest lies in evad- 
ing the salutary restraints of the laws, I think that 
I should manifest a false delicacy, and unjustifiable 
tenderness for abstract maxims, if I did not borrow 
somewhat of the experience of the world, to enable 
me to disentangle the network, which covers up 
unlawful enterprizes. It is too much, to ask a court 
of justice to shut its eyes agamst what is passing in 
the world, and to affect an ignorance of what every 
man knows; to deal with the surface of causes, and 
pronounce them to be innocent, because no stain is 
permitted to appear there, or because guilt is not 
ostentatiously displayed to the first-glance. It can- 
not be concealed, however humiliating the fact may 
be, that American citizens are, and have been, long 
engaged in the African slave trade, and that much 
of its present malignity 1s owing to the new stimulus 
administered at their hands. I speak what the re- 
cords of this cotirt shew; what the records of the 
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government shew; what is loudly’ and vehemently 
complained of by that foreign government, which 1s 
so zealously enlisted in the cause of its abolition. 
Under such circumstances it cannot but be supposed 
that an American court will have its suspicions 
alive; and that when it sees that a vessel, recently 
American, is found in the traffic under foreign pa- 
pers, something more will be necessary than the 
mere formalities of those papers, to establish the 
fact of a bona fide transfer, to the ostensible foreign 
owners. It is doing no injustice to a foreign owner 
to require in a traffic of this nature, so little recon- 
cilable with good faith or sound morals, and pro- 
hibited by our laws, that he should give affirmative 
evidence, that the case has no admixture of Ameri- 
can interests, when he sets up a title derived from 
American owners. It appears to me, that I should 
impose no hardship therefore in requiring the claim- 
ants in this case to shew the bill of sale, by which 
they acquired their title ; to give the names of the 
American owners; and to establish to a reasonable 
extent, that the transfer was for a valuable conside- 
ration. It is well known, that a bill of sale is the uni- 
versal instrument to which courts of admiralty look, 
to establish the legal interests in ships; and this is 
equally a part of our own law and the law of France. 
And I take great pleasure in citing from an enlight- 
ened authority a confirmation of this doctrine. “It 
cannot,” says Sir W. Scott, “be considered as any 
hardship upon the subjects of those countries, which 
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still carry on the slave trade, that it [the court] 
should possess such a power [of inquiring into the 
real title of the ship.] It can be no unconstitutional 
breach of the law of nations to require, that when 
a claim is offered on the ground that the property be- 
longs to the subjects of a country, which still permits 
this trade, the burthen of giving proof of the pro- 
perty should he upon those, who set it up, &c. It 
would be a monstrous thing, where a ship, admitted 
to have been, at one time, British property, is found 
engaging in this traflic, to say, that however mmper-, 
fect the documentary evidence of the asserted 
iransfer may be, and however startling the other 
circumstances of the case, no inquiry shall be made 
into the real ownership.”* 

Standing, then, as this cause does, I am not satis- 
fied that the property is owned as claimed; and before 
it would be restored, even if all other difficulties 
were overcome, I should feel myself bound to re- 
quire farther proof of proprietary interest. If 
there were nothing more in the cause, I should pass 
such an order without hesitation. 

But supposing the vessel to be established to be 
French, sailing under French papers, and employed 
in the African slave trade, the more important ques- 
tion is, whether this court is at liberty to entertain 
jurisdiction of the cause, or is bound to restore the 
property without any farther inquiry, remitting the 
party to the domestic forum. It is contended, on 
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behalf of the plaintiffs, that this court has a right 
to entertain jurisdiction, and is bound to reject the 
claim of the defendants; First, because the African 
Slave Trade is repugnant to the law of nations ; Se- 
condly, because it is prohibited by the municipal 
laws of France. On the other side it 1s contended, 
that the trade is not repugnant to the law of na- 
tions; and if prohibited by the laws of France, it is 
a municipal regulation, which the tribunals of France 
are alone competent to inquire into and punish. 
Before I proceed to the consideration of these 
points, it may be well to dispose of one or two pre- 
liminary considerations, which have been thrown out 
in the argument at the bar, and may assist us in 
coming to a correct determination as to the duty of 
the court. Whenever property is brought into a 
Court of Admiralty for adjudication, upon a seizure 
for a forfeiture, or other cause cognizable there, the 
property is, in contemplation of law, in the cus- 
tody of the court, and cannot be withdrawn from 
its possession, but by some person who shall esta- 
blish a title to receive it. This is familiarly known 
as arule of the Prize court; but the principle is 
not less applicable to the Instance court. - In a suit 
in rem, both parties are actors. If the Libellant 
does not make out a title by forfeiture or other- 
wise, it does not follow, that the property is remov- 
ed from the custody of the court, or that the Claim- 
ant is to receive it. It may be true that the Libel- 
lant has failed to establish a title of forfeiture ; and 
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if the Claimant has failed also in his title, the court 
would surrender its duty, if the property was deli- 
vered up to the latter. In point of fact it may 
turn out, that neither party can establish a title to 
the property ; and if so, it will remain in the custo- 
dy of the court, until a lawful owner appears and de- 
monstrates his title. If, for mstance, upon a sel- 
zure for a forfeiture, no ground of condemnation 
should appear, and yet the Claimant should found 
himself upon a title grossly illegal, or fraudulent, or 
piratical, there cannot be a doubt that his claim 
must be rejected. “The general injustice of a 
claim,” says that very learned person, who yet pre- 
sides inthe High Court of Admiralty, “ may be the 
subject of cognizance in a municipal court. A claim 
founded on piracy, or any other act, which in the 
general estimation of mankind, is held to be illegal 
or immoral, might, | presume, be rejected in any 
court upon that ground alone.”* In the ordinary 
course of proceedings, it is certainly true that a 
decree of acquittal is followed by a decree of resto- 
ration, but this arises from the fact, that the title of 
the claimant rarely becomes a matter of controver- 
sy. And this doctrine is founded on a general sense 
of justice, and for the convenience of mankind. A 
court of admiralty is solicitous to preserve the pro- 
perty, which falls into its hands for the rightful 
owner ; and if no such person appears before it, it 
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will keep it in its custody until such an owner shall 
appear. It would be most mischievous to the whole 
community to deliver over property to a claimant, 
simply because he asserts a claim, without proving 
a title. The case of salvage strongly illustrates this 
course of proceeding. If salvage be decreed in a 
suit in rem, it is paid out of the proceeds. If it be 
denied, either on general grounds, or as forfeited by 
misconduct, the property is retained for the real 
owner; and it may happen, that all the parties be- 
fore the court have collusively instituted proceed- 
ings in the cause for the express purpose of defraud-_ 
ing the real owner. Under such circumstances, the 
court would be bound to retain the property, and 
dismiss all the parties before it, for gross and frau- 
dulent conduct, visiting them, as far as it could, 
with a proper penalty, in the shape of costs. 

If, therefore, it should turn out in this investi- 
Jaton that Lieut. Stockton was mistaken in his 
right of seizure, and the schooner cannot be con- 
demned for a breach of our municipal laws, not hay- 
ing an American ownership, there will still a duty 
remain for the court, to ascertain whether the ves- 
sel can be restored to the claimants. 

If I am right in this view of the nature and au- 
thority of a court of admiralty acting in rem, the 
question, as to the jurisdiction of this court to make 
a farther and final inquiry into this cause, vanishes ; 
and however unwelcome and perplexing the task, 
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the court is bound to sift, to the very bottom, the 
merits of the present claim. 

Another objection of a more general cast, and 
involying more general principles, is, that if this is 
a French vessel, the seizure was tortious, and no 
right, and consequently no jurisdiction, over this 
case can be founded on a wrong. It is said that 
Lieut. Stockton could only claim to visit this vessel 
upon the high seas upon the ground of a right of 
search, which right never exists in a time of 
peace, and therefore his seizure was founded on an 
abuse of power, which cannot authorise an Ameri- 
can court to use any evidence acquired in virtue. of 
such abuse. at Ata 

I am free to admit, as a general proposition, that 
the right of visitation and search of foreign ships 
on the high seas can be exercised only in time of war, 
“in virtue of a belligerent claim; and that thereis no 
admitted principle or practice, which justifies its 
exercise in times of peace. It is unnecessary to 
scan opinions or authorities on the subject, smce the 
point was not controverted at the argument, and it 
is no part of my duty to re-ascend to the source of 
its origin. But if from a denial of a right of visita- 
tion and search on the high seas, it is meant to be 
concluded, that there exists no right of seizure of 
any vessel on the high seas, bearmg a foreign flag, — 
under any circumstances, I am not ready to admit 
the correctness of such a conclusion. 
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The right of visitation and search is, in its na- 
ture, distinct from aright of seizure. A belligerent 
cruiser has a right to search all vessels, found on 
the high seas, for the purpose of ascertaining their 
real, as well as assumed character, and capturing 
the property of its enemies. The exercise of such 
a right, being strictly lawful, involves the party im no 
trespass, or wrong, entitling the party searched to da- 
mages, if it shall turn out, upon examination, that 
there was no ground for the search, and that the 
property is in all respects neutral. If, indeed, 
upon such search, the captor proceeds to capture 
the vessel as prize, and sends her in for adjudica- 
tion, and there is no probable cause of capture, the 
party is liable to responsibility in costs and dama- 
ges. But this is not for the search, but for the sub- 
sequent capture; which, being without sufficient 
reason, is treated as a tortious act, and a usurpa- 
tion of possession. It does not, therefore, by any 
means follow, that a right of search justifies a cap- 
ture, so that the latter may not be deemed a gross 
violation of the rights of a foreign neutral ship. 
It is, indeed, difficult to perceive, how a tortious 
capture, jure belli, can clothe a party with any more 
rights, in any respect, either as to evidence, or 
grounds of condemnation, than a tortious seizure in 
time of peace. And the right of search, as such, 
neither protects nor aids a capture, if considered 
per se, the latter is mcapable of justification. 


60 


But a right of seizure may exist on the high seas 
independently of any right of search, or the pro- 
tection from damages, which that right guarantees. 
For instance, no one can doubt, that vessels and 
property in the possession of pirates may be lawful- 
ly seized on the high seas by any person, and 
brought in for adjudication. But such a service is 
at the peril of the party; if the property upon ex+ 
amination turns out not to be piratical, or pirati- 
cally employed, the seizor is a trespasser ab initio, 
and liable, as such, to damages; and it will be no 
justification, upon the principles of general law, 
that there was probable cause of seizure. And yet 
no one will be hardy enough to contend, that the 
mere right to seize property in the possession of pi- 
rates on the high seas, which right exists as well 
in peace as in war, draws after it a right of visita- 
tion and search of every vessel found on the high 
seas, to ascertain whether she be piratical or not, 
or whether her flag be assumed or genuine. If this 
example should not be thought unexceptionable, I 
may be permitted, under the sanction of that high 
tribunal, whose decisions I am bound to obey, to 
put one that has passed, in rem judicatam. It is 
now the settled doctrine of the supreme court, that 
if a foreign vessel has committed any offence within 
the territorial jurisdiction of another nation, by 
which a forfeiture 1s incurred, she may be seized 
any where upon the high seas by the ships of the 
nation, against which she has offended. And it is 
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manifest that, in most cases, it cannot be ascertain- 
ed, whether a ship descried on the high seas be the 
offending ship or not, without actual search and vi- 
sitation. Yet it has never been supposed, that a 
general rght of search grew out of this admitted 
right of seizure. On the contrary, it is the gene- 
ral understanding, that the seizor visits, in such 
cases, at his peril., and is excused and justified, not 
by probable cause, but by the fact, that the seizure 
is followed by a just condemnation. 

It appears to me, also, that every nation has a 
right to seize the property of its own offending sub- 
jects on the high seas, whenever it has become 
_ Subject to forfeiture; and it cannot, for a moment, 
be admitted, that the fact, that the property is dis- 
guised under a foreign flag, or foreign papers, inter- 
poses a just bar to the exercise of that right. What, 
then, is to be done? If it be said, that foreigners 
are not to be molested on the high seas, while enga- 
ged in their own innocent and Jawful .trade, it is no 
less true that foreigners engaged in the fraudulent 
cover of the property of your own subjects, and, 
in concert with them, evading your own laws, are 
not to be protected in such illegal enterprizes. In 
such a case you do not acquire a right of search, 
which justifies your encroachment upon the private 
concerns of a foreign ship; but nevertheless, hav- 
ing aright to seize for breach of your own laws, 
you may seize at your peril; and if the case turns 
out to be innocent, you are responsible for dama- 
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ges; if guilty, you are justified by the event. Un- 
less such a community of right be conceded to ex- 
ist for purposes like those alluded to, the ocean 
would become a sanctuary for all sorts of offences ; 
and evils, at least as alarming as those, with which 
we are threatened in this case, would afflict the 
whole commercial world. I[t is not lightly to be 
supposed, that any nation would be inclined to abuse 
any right, which it holds in common only with all 
other nations; and if it should choose, in the wan- 
tonness of power, to abuse it to the serious injury 
of other nations, the same remedy would exist, and 
none other, as for like oppressions practised within 
the range of its ordinary authority. © : 

As to the other position, that if there exists no right 
of visitation and search, there cannot exist any 
right to. use any evidence, which may be discovered 
by such search, | must be permitted to doubt if 
that doctrine, in the full extent of its meaning, can 
be supported. In the ordmary administration of 
municipal law the right of using evidence’ does not 
depend, nor, as far I have any recollection, has ever 
been supposed to depend upon the lawfulness orun- 
lawfulness of the mode, by which it is obtained. | If 
it is competent or pertinent evidence, and not in its 
own nature objectionable, as having been created 
by constraint, or oppression, such as confessions ex- 
torted by threats or fraud, the evidence is admissi- 
ble on charges for the highest crimes, even though 
it may have been obtained by a trespass upon the 
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person, or by any other forcible and illegal means. 
The law deliberates not on the mode, by which it 
has come to the possession of the party, but on its 
value in establishing itself as satisfactory proof. In 
many instances, and especially on trials for crimes, 
evidence is often obtained from the possession of the 
offender by force, or by contrivances, which onc 
could not easily reconcile to a delicate sense of pro- 
priety, or support upon the foundations of municipal 
law. Yet I am not aware, that such evidence has 
upon that account ever been dismissed for mcompe- 
tency. 

If I am not much misled in my general recollec- 
tion, cases of prize, which are emphatically under 
the administration of the law of nations, are not 
exempt from the introduction of evidence obtained 
by similar means. Force is there sometimes ap- 
plied, and deception also, to meet the contrivances 
of fraud, and draw papers from the possession of 
parties, which may disclose the real truth of the 
transactions. It is matter of extreme doubt with 
_me, whether any court of prize would feel itself ai 
liberty to reject such evidence, even though it 
should be proved, that it was obtained by a person- 
al trespass, or even by an aggravated constramt. 
Lf, independently of any supposed right of search, a 
seizure be made upon the high seas, ina time of 
peace, and the evidence, on which condemnation is 
sought, either for a breach of municipal or national 
lawy is obtained exclusively from the papers found 


64 


on board after the seizure; yet if sufficient for the 
purpose of condemnation, it completely justifies the 
seizure ; and it does not occur to my mind, what 1s 
the objection that can legally be taken to the ad- 
mission of such evidence. If these papers strip off 
the ostensible character of the property, and disco- 
ver its real ownership, and the case be such, that a 
nation is justified in pronouncing condemnation, it 
seems not too much to assert, that a court of law is 
not bound to tax its ingenuity, to aid the offenders in 
escaping from justice. ‘The question, whether the 
seizure be wrongful, depends upon the real facts, and 
not upon the colourable character of the transaction; 
and if the party may be lawfully dispossessed, when. 
the evidence is obtained aliunde, it is not very easy 
to perceive, why it loses its force by being detected 
travelling with the very corpus delicti. If it be 
said, that you cannot avail yourself of discoveries 
unlawfully produced, nor take advantage of the 
consequences of your own wrong, it may with equal 
propriety be answered, that it is the very question, 
in controversy, whether you are in the wrong, and 
that the evidence, if admitted, establishes the re- 
verse. And, at all events, the maxim applies with 
equal force to the other party, who, if guilty of a 
public offence, ought not to be permitted to take 
advantage of his own wrong as a ground for an es- 
cape from the consequent forfeiture. Whatever 
may be the merits or demerits of the particular 
parties before the court, it seems to me, that being 
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once in the lawful custody of the thing and of the 
evidence, the court is bound to dispose of it as the 
law, by which it is to regulate its judgment, re- 
quires. 

Nor do I consider these principles at all novel in 
the history or practice of jurisprudence. I need not 
go farther than to advert to some of the cases, 
which have been cited at the argument,* and which 
I shall presently have occasion to mention more 
particularly, to shew, that courts of justice do not 
restrain themselves in the exercise of their powers 
to the mere case of right made out by the libel- 
lants. In those cases, which I am contented, at 
present, to consider merely as cases of capture, the 
courts by their solemn judgment established, that 
the captors had no right of condemnation, jure belli ; 
and the cases were, so far as one might venture to 
conjecture from the state of the facts presented in 
the reports, so bare of any probable cause of cap- 
ture, that the argument does not attempt to fix any 
suspicion upon them of a meditated violation of 
belligerent rights. It proceeds upon the sole ground, 
that there was an illegality in the voyage, which jus- 
tified a rejection of the claims, independently of 
any rights of war. And the courts pronounced for 
the rejection of the claims accordingly ; though but 
for this special ground, which was derived altoge- 


 * The Fortuna, 1 Dodson, 81. The Donna Marianna, 1 
Dodson, 91. The Diana, 1 Dodson, 95. The Amedie, 1 Ac- 
ton, 240,S.C. 1 Dodson, 84,—note. 
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ther from the papers and persons on board, the 
cases would seem to have called for damages and 
costs against the captors. It might have been as 
justly argued in those cases, as in this, that the cap- 
ture was tortious, and that the captors could not 
by the right of search claim to obtain, or use, any 
evidence, except such as applied to the rights of 
war; and that evidence obtained by such a capture, 
applying to mere municipal forfeitures, was taking 
advantage of a wrong. But it is sufficient, for my 
purpose, that the learned judges, who decided 
those causes, did not limit their doctrine to cases, 
where the capture was justifiable or excuseable ; 
but, on the contrary, from their language it is no 
rashness to conclude, that if the capture had been 
tortious, it would not, upon the principles held a 
them, have varied their Judgment. 

It may be, that 1 am in an error in entertaining 
these notions upon the objections now under consi- 
deration; but I should have great reluctance: in 
abandoning them, unless taught another doctrine by 
a tribunal, which I am bound implicitly to obey. | 

Another objection has been made to the nature of 
the present proceeding, as of an anomalous charac- 
ter; and it is asked, whether it be a cause belong- 
‘ing to the Instance or Prize side of the court. I 
have no inclination to look minutely into these pro-— 
ceedings, to see if in all respects they are perfect- 
ly regular according to the course of the admiralty ; 
but I scruple not to declare, that in my judgment 
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this is a mere civil proceeding on the Instance side 
of the court to enforce a supposed forfeiture ; and 
that it has nothing whatsoever to do with the pro- 
ceedings of prize. Unless, therefore, the court can 
sustain the suit in its former character, it will dis- 
miss it from its consideration without any regret, 
that it cannot entertain it for farther inquiry. As to 
that supposed novelty in the proceeding, so far as 
the formation proceeds for a municipal forfeiture 
under the American laws, it is in the ordinary form ; 
and so far as it seeks condemnation upon the assert- 
ed infraction of the law of nations, the novelty lies 
not in the form of proceeding, but in the question, 
whether the facts constitute an infraction of the 
daw of nations. In the cause of the Diana,* Sir 
Wm. Scott, in commenting on an analogous proceed- 
ing for the condemnation of a slave ship, did not 
deny the competency of a court of civil jurisdiction 
to adjudicate upon a question of this sort, upon 
proper allegations to direct its inquiries. If there 
be any right to be asserted by the libellants, I am 
not aware, that the mode, which is here adopted, is 
in substance, however it may be in form, exception- 
able. 

Having adverted to these preliminary considera- 
tions, | may now be permitted to proceed to the 
great points in controversy. 

And the first question naturally arising out of the 
asserted facts is, whether the African slave trade be 
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prohibited by the law of nations; fory if it be so, 
it will not, I presume, be denied, that confiscation 
of the property ought to follow; for that is the 
proper penalty denounced by that law for any vio- 
lation of its precepts; and the same reasons, which 
enforce that penalty ordinarily, apply with ne 
force to employment in this trade.* 

I shall take up no time in the exantnation of the 
history of slavery, or of the question, how far it is 
consistent with the natural rights of mankmd. That 
it may have a lawful existence, at least by way of 
punishment for crimes, will not be doubted by any 
persons, who admit the general right of society to 
enforce the observance of its laws by adequate pe- 
nalties. That it has existed in all ages of the 
world, and has been tolerated by some, encou- 
raged by others, and sanctioned by most, of the 
aplipliscnetl and civilized nations of the earth in 
former ages, admits of no reasonable question. 
That it has interwoven itself into the municipal in- 
stitutions of some countries, and forms the founda- 
tion of large masses of property in a portion of 
our own country, 1s known to all of us. — Sitting, 
therefore, in an American court of judicature, I am 
not permitted to deny, that under some circumstan- 
ces it may have a lawful existence; and that the 
practice may be justified by the condition, or wants, 
_of society, or may form a part of the domestic po- 


* The Fortuna, 1 Dodson R. 81. Madrazo v. Willes, 3 Barp. 
& Ald. 353. 
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licy of a nation. It would be unbecoming in me 
here to assert, that the state of slavery cannot 
have a legitimate existence, or that it stands con- 
demned by the unequivocal testimony of the law of 
nations. 

But this concession carries us but a very short 
distance towards the decision of this cause. It is 
not, as the learned counsel for the government have 
justly stated, on account of the simple fact, that the 
traffic necessarily involves the enslavement of hu- 
man beings, that it stands reprehended by the pre- 
sent sense of nations; but that 1t necessarily carries 
with it a breach of all the moral duties, of all the 
maxims of justice, mercy and humanity, and of the 
admitted rights, which independent christian nations 
now hold sacred in their intercourse with each 
other. What is the fact as to the ordinary, nay 
necessary course, of this trade? It begins in corrup- 
tion, and plunder, and kidnapping. It creates and 
stimulates unholy wars for the purpose of making 
captives. It desolates whole villages and provinces 
for the purpose of seizing the young, the feeble, 
the defenceless, and the mnocent. It breaks down 
all the ties of parent, and children, and family, and 
country. It shuts up all sympathy for human suf- 
fermg and sorrows. It manacles the imoffensive fe- 
males and the starving infants. It forces the brave 
to untimely death in defence of their humble homes 
and firesides, or drives them to despair and self-im- 
molation. It stirs up the worst passions of the 
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human soul, darkening the spirit of revenge, sharp- 
ening the greediness of avarice, brutalizing the sel- 
fish, envenoming the cruel, famishing the weak, and 
crushing to death the broken-hearted. ‘This is but 
the beginning of the evils. Before the unhappy 
captives arrive at the destined market, where the 
traffic ends, one quarter part at least, in the ordi- 
nary course of events perish in cold blood under 
the inhuman, or thoughtless treatment of their op- 
pressors. 

Strong as these expressions may seem, and dark 
as is the colouring of this statement, it is short of 
the real calamities inflicted by this traffic. All the 
wars, that have desolated Africa for the last three 
centuries have had their origin in the slave trade. 
The blood of thousands of her miserable children 
has stained her shores, or quenched the dying em- 
bers of her desolated towns, to glut the appetite 
of slave dealers. The ocean has received in its 
deep and silent bosom thousands more, who have 
perished from disease and want during their passage 
from their native homes to the foreign colonies. I 
speak not from vague rumours, or idle tales, but : 
from authentic documents, and the known historical 
details of the traffic,—a trafhic, that carries away at 
least 50,000 persons annually from their homes 
and their families, and breaks the hearts, and buries 
the hopes, and extinguishes the happiness of more 
than double that number.* “ There is,” as one of 


* See State Papers of Congress for 1821. Report on the 
Slave Trade, 9th February, 1821. p. 59. 
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the greatest of modern statesmen has declared, 
“something of horror in it, that surpasses all the 
bounds of imagination.’’* 

It is of this traffic, thus carried on, and necessa- 
rily carried on, beginning in lawless wars, and ra- 
pine, and kidnapping, and ending in disgase, and 
death, and slavery,—it is of this traffic, in the ag- 
gregate of its accumulated wrongs, that I would 
ask, if it be consistent with the law of nations? It 
is not by breaking up the elements of the case into 
fragments, and detaching them one from another, 
that we are to be asked of each separately, if the 
law of nations prohibits it. We are not to be told, 
that war is lawful, and slavery lawful, and plunder 
lawful, and the taking away of life is lawful, and 
the selling of human beings is lawful. | Assuming 
that they are so under circumstances, it establishes 
nothing. It does not advance one jot to the support 
of the proposition, that a traffic, that involves them 
all, that is unnecessary, unjust, and mhuman, is 
countenanced by the eternal law of nature, on 
which rests the law of nations. 

Now the law of nations may be deduced, first, 
from the general principles of right and justice, ap- 
plied to the concerns of individuals, and thence to 
the relations and duties of nations; or, secondly, in 
things indifferent or questionable, from the customary 
observances and recognitions of civilized nations ; 


* Mr. Pitt’s Speech on the Slave Trade, in 1792. 
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or, lastly, from the conventional or positive law, that 
regulates the intercourse between states. What, 
therefore, the law of nations 1s, does not rest upon 
mere theory, but may be considered as modified by 
the practice, or ascertained by the treaties of na- 
tions at different periods. It does not follow, there- 
fore, that because a principle cannot be found set- 
tled by the consent or practice of nations at one 
time, it is to be concluded, that at no subsequent 
period the principle can be considered as incorpo- 
rated into the public code of nations. Nor 1s it to 
be admitted, that no principle belongs to the law of 
nations, which is not universally recognised, as such, 
by all civilized communities, or even by those con- 
stituting, what may be called, the christian states 
of Europe. Some doctrines, which we, as well as 
Great Britain, admit to belong to the law of na- 
tions, are of but recent origin and application, and 
have not, as yet, received any public or general 
sanction in other nations; and yet they are founded 
in such a just view of the duties and rights of na- 
tions, belligerent and neutral, that we have not hesi- 
iated to enforce them by the penalty of confisca- 
tion. ‘There are other doctrines, again, which have 
met the decided hostility of some of the European 
states, enlightened as well as powerful, such as the 
right of search, and the rule, that free ships do not 
make free goods; which, nevertheless, both Great 
Britain and the United States maintain, and in my 
judgment with unanswerable arguments, as settled 
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rules in the Law of Prize, and scruple not to apply 
them to the ships of all other nations. And, yet if 
the general custom of nations in modern times, or 
even in the present age, recognized an opposite 
doctrine, it could not, perhaps, be affirmed, that 
that practice did not constitute a part, or, at least, 
a modification, of the law of nations. 

But I think it may be unequivocally affirmed, that 
every doctrine, that may be fairly deduced by cor- 
rect reasoning from the rights and duties of nations, 
and the nature of moral obligation, may theoretically 
be said to exist in the law of nations; and unless it 
be relaxed or waived by the consent of nations, 
which may be evidenced by their general practice 
and customs, it may be enforced by a court of jus- 
tice, whenever it arises in judgment. And I may 
go farther and say, that no practice whatsoever can 
obliterate the fundamental distinction between right 
and wrong, and that every nation is at liberty to ap- 
ply to another the correct principle, whenever both 
nations, by their public acts recede from such prac- 
tice, and admit the injustice or cruelty of it. 

Now in respect to the African slave trade, such 
as it has been described to be, and in fact is, in 
its origin, progress, and consummation, it cannot ad- 
mit of serious question, that it is founded in a yiola- 
tion of some of the first principles, which ought to 
govern nations. It is repugnant to the great princi- 
ples of christian duty, the dictates of natural reli- 
gion, the obligations of good faith and morality, and 
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the eternal maxims of social justice. When any 
trade can be truly said to have these ingredients, it 
is impossible, that it can be consistent with any sys- 
tem of law, that purports to rest on the authority 
of reason or revelation. And it is sufficient to 
stamp any trade as interdicted by public law, when 
it can be justly affirmed, that it is repugnant to the 
general principles of justice and humanity. 

Now there is scarcely a single maritime nation of 
Europe, that has not in the most significant terms, 
in the most deliberate and solemn conferences, acts, 
or treaties, acknowledged the injustice and inhuma- 
nity of this trade; and pledged itself to promote 
its abolition. I need scarcely advert to the confer- 
ences at Vienna, at Aix-la-Chapelle, and at London, 
on this interesting subject, as they have been cited 
at the argument of this cause, and authenticated 
by our own government, to shew, what may be em- 
phatically called, the sense of Europe upon this 
point. France, in particular, at,the conferences at 
Vienna, in 1815, engaged to use “all the means at 
her disposal, and to act in the employment of these 
means with all the zeal and perseverance due to so 
great and noble a cause.” [the abolition of the slave 
trade.] And accordingly, in the treaty of peace 
between her and Great Britain, France, expressing 
her concurrence without reserve in the sentiments 
of his Britannic majesty with respect to this traffic, 
admits it to be “repugnant to the principles of na- 
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tural justice, and of the enlightened age, in which 
we live ;” and, at a short period afterwards, the 
government of France informed the British govern- 
ment that it had “ issued directions in order, that on 
the part of France the traffic in slaves may cease 
from the present time everywhere and forever.” 
The conduct and opinions of Great Britain, ho- 
nourably and zealously, and, I may add, honestly, 
as she has been engaged in promoting the universal 
abolition of the trade, are too notorious to require 
a pointed enumeration. She has through her Par- 
liament expressed her abhorrence of the trade in 
the most marked terms, as repugnant to justice and 
humanity ; she has punished it as a felony, when 
carried on by her subjects; and she has recognised 
through her judicial tribunals the doctrine, that it 
is repugnant to the law of nations. Our own coun- 
try, too, has firmly and earnestly pressed forward 
in the same career. ‘The trade has been reproba- 
ted and punished, as far as our authority extended, 
from a very early period of the government; and 
by avery recent statute, to mark at once its infamy 
and repugnance to the law of nations, it has been - 
raised in the catalogue of public crimes to the 
bad eminence of piracy. [| think, therefore, that I 
am justified in saying, that at the present moment 
the traffic is vindicated by no nation, and is admit- 
ted by almost all commercial nations as incurably 
unjust and inhuman. It appears to me, therefore, 
that m an American court of judicature, I am 
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bound to consider the trade an offence against the 
universal law of society and in all cases, where it 
is not protected by a foreign government, to deal 
with it as an offence carrying with it the penalty of 
confiscation. 

And I cannot but think, notwithstanding the ase 
sertion at the bar to the contrary, that this doc- 
trine is neither novel nor alarmmg. That it stands 
on principles of sound sense and general policy, and, 
above all, of moral justice. And I confess, that I 
should be somewhat startled, if any nation, sincerely 
anxious for the abolition, and earnest in its duty, 
should interpose its influence to arrest its universal 
adoption. 

There is an objection urged against the doctrine, 
which is here asserted, that ought not to be passed 
over in silence; and that is, thatif the African slave 
trade is repugnant to the law of nations; no nation can 
rightfully permit its subjects to carry it on, or ex- 
empt them from obedience to tgat law; for it is 
said, that no nation can privilege itself to commit a 
crime against the law of nations by a mere munici- 
pal regulation of its own. Inasense the proposi- 
tion is true, but not universally so. No nation has 
aright to infringe the law of nations, so as thereby 
to produce an injury to any other nation. But if it 
does, this is understood to be an injury, not against 
all nations, which all are bound or permitted to re- 
dress; but which concerns alone the nation injured. — 
The independence of nations guarantees to each 
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the right of guarding its own honour, and the morals 
and interests of its own subjects. No one has a 
right to sit in judgment generally upon the actions 
of another; at least to the extent of compelling its 
adherence to all the principles of justice and huma- 
nity in its domestic concerns. If a nation were to 
violate, as to its own subjects, in its domestic regu- 
lation, the clearest principles of public law, I do 
not know, that that law has ever held them amena- 
ble to the tribunals of other nations for such con- 
duct. It would be inconsistent with the equality 
and sovereignty of nations, which admit no common 
superior. No nation has ever yet pretended to be 
the custos morum of the whole world; and though 
abstractedly a particular regulation may violate 
the law of nations, it may sometimes, in the case of 
nations, be a wrong without a remedy. 

Then how stands judicial authority on the subject? 
It appears to me, speaking with all possible defe- 
rence for those,,who may entertain a different opr- 
nion, that the case of the Amedie* is directly im 
point ; and, unless the principles there stated can be 
shaken, they must govern the case now in judg- 
ment. Sir Wm. Grant, in delivering the judgment 
of the Court of Appeals in the Amedie, after ad- 
verting to the former state of the British law on 
the subject of the African slave trade, uses the fol- 
lowing language, which I quote the more readily, as 


* 1 Acton’s Rep. 240. S.C. 1 Dodson R. 84. note. 
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I know not, how in so concise and luminous a man- 
ner to convey the sentiments, which on this subject 
I deliberately entertain. “ But,” says that eminent 
Judge, “by the alteration, which has since taken 
place in our law, the question now stands upon very 
different grounds. We do now, and did at the 
time of this capture, take an interest in preventing 
that traflic, in which this ship was engaged. The 
slave trade has since been totally abolished in this 
country, and our legislature has declared that the A fri- 
can slave trade is contrary to the principles of jus- 
tice and humanity. Whatever opinion, as private 
individuals, we before might have entertained upon 
the nature of this trade, no court: of justice could 
with propriety have assumed such a position, as the 
basis of any of its decisions, whilst it was permitted 
by our own laws. But we do now lay down as a 
principle, that this is a trade, which cannot, ab- 
stractedly speaking, be said to have a legitimate ex- 
istence. I say, abstractedly speaking, because we 
cannot legislate for other countries; nor has this 
country, aright to control any foreign legislature, that 
may think proper to dissent from this doctrine, and. 
give permission to its subjects to prosecute this trade. 
We cannot certainly compel the subjects of other na- 
tions to observe any other, than the first and gene- 
rally received principles of universal law. But thus 
far we are now entitled to act according to our 
law, and to hold that, prima facie, the trade is alto- 
gether illegal, and thus to throw on a claimant the 
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burthen of proof, in order to shew, that by the par- 
ticular law of his own country he 1s entitled to car- 
ry on this traffic. As the case now stands, we think, 
that no claimant can be heard in an application to a 
court of prize for the restoration of the human be- 
ings he carried unjustly to another country for the 
purpose of disposing of them as slaves. The conse- 
quence of making such proof it is not now necessary 
to determine; but where it cannot be made, the 
party must be considered to have failed in establish- 
ing his asserted right. We are of opinion, upon the 
whole, that persons engaged in such a trade can- 
not, upon principles of universal law, have a right 
to be heard upon a claim of this nature im any 
court.” Such is the doctrine sanctioned by the high- 
est Prize Court known to British jurisprudence. [ 
consider it, as the High Court of Admiralty ha scon- 
sidered it, as establishing the principle, that any 
trade contrary to the general. law of nations al- 
though not tending to, or accompanied with, any in- 
fraction of the belligerent rights of that country, 
whose tribunals are called to consider it, may sub- 
ject the vessel employed in that trade to confisca- 
tion; and it matters not in what stage of the em- 
ployment, whether in the inception or the prosecu- 
tion, or the consummation of it, the vessel is arrest- 
ed.* It has been said, that this doctrine first arose 
in a case of capture, jure belli, and was applied by 
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a Court of Prize. Be it so;—but the doctrine is 
not limited in its terms or purport to cases of this 
sort. ‘The capture, as a belligerent capture, was 
tortious and without any reasonable cause ; and the 
court admitted, that there had been no violation of 
belligerent rights. But it applied the doctrine upon 
principles of universal law, and asserted, that it 
might be applied to a claim of such a nature i any 
court. The Fortuna,* and the Donna Marianna,t 
in which the doctrine was followed, were also cases 
of capture; but although it is pretty clear, that 
there were some lurking doubts as to the propriety 
of the doctrine in the mind of the court, there was 
not the slightest attempt to place it upon any ground 
that limited it to the Prize jurisdiction. In the case 
of the Diana,{ which, at the interval of nearly a 
year afterwards, called again for the application of 
the general doctrine, no such distinction was even 
alluded to, although that was clearly, in the judg- 
ment of the Court itself, a case on the Instance side 
of the court, where condemnation was directly 
sought on an information for a forfeiture for an as- 
serted employment in the slave trade. It turned 
out upon the investigation of the facts, that the 
vessel was Swedish; and, as such, upon the suppo- 
sition, that Sweden permitted the traffic to her sub- 
jects, restitution was decreed. But the court une- 


quivocally admitted the propriety of applying the 
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doctrine to the case, if the Swedish law were proy- 
ed to be deficient. I think, then, I stand firm upon 
the position, that up to the period of these adjudica- 
tions, no distinction, like that now contended for, was 
in the contemplation of the court ; and certainly no 
such distinction can in reason be applied to the doc- 
trine in the Amedie. Whatever, indeed, may be 
the extent of the belligerent right of search and vi- 
sitation, it does not authorize a subsequent capture, 
unless for just cause of suspicion; and if the search 
be in this respect unproductive, it cannot be, that 
the capture is less tortious on account of the exer- 
cise of this right, than it would be, if no such right 
existed. ‘The capture is just as wrongful, as a sei- 
zure m time of peace would be, and no more. It 
violates the right of the foreign ship just as much, 
and no more, than such a seizure ; and if, notwith- 
standing such a tortious capture, the party may 
avail himself of a ground of condemnation for «the 
breach of universal law, independent of belligerent 
rights, he may, for the same reason, avail himself 
of it incase of such a tortious seizure. In truth, 
however, the law looks not to niceties of this sort. 
{f for any cause, precedent or subsequent, known 
at the beginning or known at the end, the property 
is condemned, the party is justified and retroactive- 
ly for all purposes the capture, or seizure, or forci- 
ble possession, call it what you may, is deemed 
rightful and bona fide. 
11 
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The case of the St. Louis,* which followed after 
a period of almost four years, has been pressed upon 
the attention of the court, and certainly is entitled 
to the most respectful and cautious examination. I 
will not yield to any person in reverence for the 
profound learning and talents of the accomplished 
Judge, by whom that decision was pronounced. His 
judgments have been justly the admiration of Eu- 
rope and America ; and will be read for instruc- 
tion, for beauty of illustration, for felicity of style, 
and for unambitious, but lofty principles, long after 
their illustrious author is gathered to the fathers, 
who have enlightened and improved mankind; as long, 
indeed, in my humble belief, as the common lan- 
guage of his and our country shall indicate to man- 
kind our common lineage. Still, however, it is my 
duty, painful and responsible as it may be, and with 
whatever hesitation and humility, when I am led 
to differ from other minds, with which I have not 
the least title to be brought in comparison; I say, it 
is my duty to follow the dictates of my own judg- 
ment in all cases, where my judicial conscience is not 
already bound by the decisions of the highest ap- 
pellate Court of the government, under which I sit, 

The case of the St. Lows may be distinguished 
from that before the court im several circumstances. 
The seizure was made at a time, when no publie or- 
dinance of France prohibited the slave trade, and 
before the recent discussions at Arx-la-Chapelle. 


* 9 Dodson R. 210. 
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Upon the very face of the information the vessel 
was admitted to be French, and seized as such, and 
condemnation was sought upon two grounds, first, 
the resistance of the right of search of a British 
cruizer in a time of peace; and secondly, because the 
trade was contrary to the laws of France and the 
law of nations. ‘The whole ground, therefore, ex- 
-cepting that of forfeiture under the law of nations, 
was removed from the cause, for no such right of 
search in point of law existed, and no such law 
of France in point of fact existed. And it is per- 
fectly clear upon the doctrine of the other cases al- 
ready cited, that it was necessary, that a prohibit- 
ory law of France should concur with the public 
law of nations, before a foreign tribunal could ap- 
ply the penalty of confiscation. The cause was 
therefore on its merits correctly decided in perfect 
harmony with the former cases. But the learned 
Judge, in a most elaborate and masterly manner, dis- 
cusses the general question, and comes to the con- 
~ clusion, that the African slave trade is not a crime 
against the law of nations; and that the seizure of a 
foreign ship, engaged in that trade, although it is pro- 
hibited by the nation, to which she belongs, cannot 
be rightfully made by a British cruizer, and that a 
suit for condemnation of such a ship cannot be right- 
fully maintained in a British court. 

The first observation, that I am called upon to 
make respecting this case is, that I do not find, that 
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the court any where attempts to distinguish be- 
tween this and the preceding cases, by limiting the 
doctrine of rejecting claims for illegality of traffic 
to cases of capture during war, or suits in the Prize 
jurisdiction. Nor does it occur to me, meaning to 
speak with the greatest difidence of my own judg- 
ment, that a distinction of that nature would be 
quite consistent with what fell from the court in the 
case of the Diana.* In the next place, I find myself 
utterly at a loss to comprehend, how the fundamen- 
tal doctrine of the case of the Amedie, and the 
other cases already cited, that the slave trade, ab- 
stractedly speaking, cannot have a legal existence, 
and that it is repugnant to the principles of univer- 
sal law, and the law of nations, can consist with 
the unequivocal denial of the same doctrine in the 
case of the St. Lows. I find myself driven, there- 
fore, to the conclusion, that the last case is meant 
silently to abandon and repudiate the whole doc- 
trine, on which the former cases rest. In this con- 
flict of authority and learning, of matured and 
deeply weighed decisions, it is no rashness to follow 
those, which on the whole seem built on the most 
solid grounds of justice, public policy, and principle. 
In the struggle, which my own mind has undergone 
upon this occasion, I cannot escape from the conclu- 
sion, that the reasoning of Sir William Grant has not 
been overturned, even if it should be thought in any 
measure shaken; and that if I were to adjudge 
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otherwise, it would be following another authority 
against the dictates of my deliberate judgment. 
And [| think I may call in aid the opinion of a 
court of common law, though perhaps not, in gene- 
ral, the best qualified court to entertain the discus- 
sion of questions of national law, to shew, that the 
doctrine of the former cases meets the entire appro- 
bation of such tribunals. [allude to the case of Ma- 
drazo y. Willes,* where, though single expressions 
may appear to militate with my own views on this 
subject, the fair result of the opinions stands in per- 
fect consistency with the doctrine of the Amedie. 
But supposing, that the opinions already expressed 
by the court, are as erroneous, as the counsel for the 
claimant contends them to be, and that the law of 
nations is to be exclusively derived from the prac- 
tice of nations, and the practice is in favour of the 
African slave trade; still there remains another ob- 
stacle to the recovery of the property by the claim- 
ants, which must be displaced before his title is un- 
impeachable. And that is, that the African slave 
trade stands prohibited by the positive municipal 
regulations of France. This has not been denied at 
the argument, at least to the extent of reaching a 
case, where the trade is attempted to be carried 
on to a French colony, which is exactly the case 
before the court, if any slave voyage was intended 
by the owners. ‘The French ordinance of the 8th 
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of January, 1817, comes up to this pomt, and pur- 
ports to be made in execution of the obligations by 
treaty to abolish the slave trade, however inade-— 
quate it may be justly deemed for this purpose. 
But I think, independently of this document, (which 
is admitted to exist) by the general principles alrea- 
dy asserted, the onus proband: rests on the claimants 
to establish the legitimate existence of the trade in 
France ; and more especially smce her recent de- 
clarations in the face of all Europe, that she had 
caused it to be everywhere abolished. They have 
not pretended to offer any proof on this point; and 
the argument of their counsel proceeds upon the 
supposition of an actual prohibition. 

It is said, that the cognizance of penalties and for 
feitures for breaches of municipal regulations exclu- 
sively belongs to the tribunals of the nation, by 
whom they are enacted. And this, in a general 
sense, with reference to the right to originate pro- 
ceedings for the sole purpose of enforcing such pe- 
nalties and forfeitures, may be true. But that any 
court may take notice of the laws of a foreign coun- 
try, whether civil or penal, which come incidental- 
ly before it in the exercise of its general jurisdic- 
tion over persons or property, can admit of as little 
dispute. We know, that the lex loci is often applied 
in courts of justice to enforce rights and redress 
wrongs; and that contracts and titles, which cannot 
have a legal existence in the country, where they 
have their origin, are held void every where. In 
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respect to meré municipal regulations the general 
rule certainly is, that courts do not take notice of 
them with a view to their direct enforcement. It is 
often said, that no country takes notice of the reve- 
nue laws of a foreign country, .or holds itself bound 
to repudiate commercial transactions, which violate 
them. But this is a rule adopted from a motive of 
policy or comity; and is not an essential ingre- 
dient in any system of the law of nations. If any 
nation were disposed to discountenance any smug- 
gling in violation of the laws of a foreign country, 
and in cases coming regularly before its own courts 
were to refuse to recognize any rights of property 
founded on such violations, 1 am not able to per- 
ceive, What just ground of complaint the offended 
nation could have against such conduct. It seems 
to me, that it might with more justice complain of 
the refusal to enforce such laws, and to discounte- 
nance such violations. But where a title to proper- 
ty originates in what a nation deems in its own sub- 
jects a public crime, more especially if it be an ag- 
gravated crime founded on fraud and rapine ; and it 
finds, that another nation deems it a crime of a like 
nature, and prohibits it as such, and confiscates the 
property of its subjects engaged in the commis- 
sion of it, I do not perceive, why such property, so 
polluted by crime, should, if it falls into the custo- 
dy of a court of the former nation, be so sacred 
from judicial touch, that it must be restored to the 
wrongdoer. And I would ask, where is the autho- 
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rity, that requires such a court to act in this manner, 
when the public policy of its own, as well as of the 
foreign, government is avowedly engaged in endea- 
vouring to suppress that crime ? If in a case before 
this court, acting in rem, a title to property, found- 
ed on theft or other municipal crime, or on a fraud 
committed in a foreign country, were set up, until 
my judicial conscience is better mstructed, I should 
have extreme difficulty m recognising such a title, if 
the property was once legally mthe custody of the 
court. 

In the case now before me, on the face of the 
libel the court certainly has jurisdiction; for if the 
allegation, as to the property being engaged in the 
slave trade against our laws, be well founded, it 
justifies condemnation. But jurisdiction does not de- 
pend upon the event of the suit, but upon the right 
to entertain the suit, and proceed by enquiry to 
settle its merits. In this respect the case before 
me stands differently from that of the S#. Lows. 
[t is, therefore, m the investigation of the merits of 
this case, that I am met by the title of French sub- 
jects to the property ; and that title, if the vessel — 
be engaged in the slave trade, 1s a title connected 
with a crime against France, and which, by French 
law, becomes forfeited. In this posture of the 
cause, it does not occur to me, that any principle of 
general justice, or of national comity, or of univer- 
sal law, requires this court to surrender up the pro- 
perty to the claimants, however well it might be 
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disposed to surrender it to the sovereign of France. 
If, therefore, this ground alone were before the 
court, as at present advised, I should incline to re- 
ject the claim for the breach of this municipal law of 
France, which our country recognises as a breach, 
not of mere positive law, but of the immutable 
principles of justice. 

If I am asked, what would be the predicament of 
this cause under the views, which have been sug- 
gested, I answer, that if the vessel be not Ameri- 
can, engaged in a traflic contravening our laws, 
Lieut. Stockton and his associates can have no title 
to seek condemnation for any interest of their own, 
for a share in the forfeiture accrues to them only, 
when the case is reached by our laws ; and the libel, 
so far as it is founded on these allegations, must be 
dismissed. Then as to the claimants, their claim 
being rejected, there would be no person judicially 
before the court to claim restitution. The proper- 
ty, then, must either be condemned to the United 
States generally, as unclaimed property, or forfeit- 
ed property, upon principles analogous to those 
adopted in the Etrusco ;* or it must remain in the 
eustody of the court, to be delivered up to the So- 
vereign of France, if he should choose to interpose 
a claim, or assert a right to proceed against it in 
his own courts for the supposed forfeiture. 


* 4 Rob. R. 262,—-note (a). 
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It appears to me, that the latter is the true course. 
It enables the foreign sovereign to exercise com- 
plete jurisdiction over the case, if he shall prefer 
to have it remitted to his own courts for adjudica- 
tion. It enforces the policy, common to both na- 
tions, of repressing an odious traffic, which is de- 
nounced by both. It makes our own country, not a 
principal, but an auxiliary, in enforcing the interdict 
of France, and subserves the great interests of uni- 
versal justice. [am not aware of any obstacle in 
the constitution of a court of admiralty, proceeding 
in rem, to the adoption of such a practice; and | 
am greatly mistaken, if it does not carry in its bosom 
the seeds of peace and conciliation, eaters of ani- 
mosity and recrimination. 

Thus far I have proceeded in the cause without 
reference to any other claims, but those asserted in 
the original libel and answer. But at a late period 
in this cause, by direction of the President, a sug- 
gestion has been filed by the District Attorney, ex- 
pressing a willingness to yield up the vessel to the 
French government, or its consular agent, for the 
purpose of remitting the cause for ultimate adjudi- 
cation to the domestic forum of the sovereign of 
the owners. To a suggestion of this nature this 
court is bound to listen with the most respectful at- 
tention. It is understood to be, not a direction to 
the court, for that is beyond the reach of executive 
authority, but an mtimation of the wishes of the 
government, so far as its own rights are concerned, 
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to spare the court any farther investigation. If it 
had seemed fit to all the parties, whose interests 
are before the court, to agree to the course held 
out by this suggestion, it would have relieved my 
mind from a weight of responsibility, which has 
most heavily pressed upon it. But the French 
claimants resist this course, and require, that the 
property should be delivered over to their personal 
possession, and not to the possession of their sove- 
reign. Under such circumstances this court must 
follow the duty prescribed to it by law, indepen- 
dently of any wishes of our own government or 
of France. I have been compelled, therefore, re- 
luctantly to travel over the whole merits of the 
cause, and to decide it with reference to the French 
owners upon the great principles, on which it has 
been argued. 

After listening to the very able, eloquent, and 
learned arguments delivered at the bar on this oc- 
casion—after weighing the authorities, which bear 
on the case, with mature deliberation,—after re- 
flecting anxiously and carefully upon the general 
principles, which may be drawn from the law of na- 
tions to illustrate or confirm them, I have come to 
the conclusion, that the slave trade is a trade prohi- 
bited by universal law and by the law of France, 
and that, therefore, the claim of the asserted 
French owners must be rejected. ‘That claim be- 
ing rejected, I feel myself at perfect lberty,with 
the express consent of our own government, to de- 
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cree, that the property be delivered over to the 
consular agent of the King of France, to be dealt 
with according to his own sense of duty and right. 

No one can be more sensible than myself of the 
real magnitude and intricacy of the questions involy- 
ed in this cause. .It becomes me, therefore, to 
speak with great distrust and diffidence of my owr 
judgment respecting its merits. But I think, I have 
a right to say, that the American courts of judica- 
ture are not hungry after jurisdiction in foreign 
causes, or desirous to plunge into the endless per- 
plexities of foreign jurisprudence. If 1 could have 
had my choice of causes, this class is not that, 
which would have been selected from peculiar fa- 
vour. But it is to be remembered, that while the 
court is not rashly to engage in asserting jurisdiction 
over foreign causes from the odium, which is justly 
attached to a traffic conceived in atrocious and un- 
feeling cruelty, and stained and sealed with blood ; 
it has also a public duty to perform, from which it 
dare not shrink, to pronounce its own judgment of 
the law, and to leave it to more wise and learned 
minds to correct any errors, into which it may inad- 
vertently have fallen. 


Appenatr, 





A BRIEF sketch of the several cases cited on the 
part of the libellants, and of the claimants, and 
noticed by the court, is here made, for the use of such 
of our readers as may not have those cases within 
their reach. The most material facts only are stated, 
and such parts of the judgments, as apply most 
strongly to the case of the Eugenie, excepting the 
case of the Amedie, which being the leading one, 
the judgment of the court in that is given entire. 


Tue Amepie, 1 Acton’s R. 240. 


This was an American vessel, captured by a Bri- 
tish cruiser, in the latter part of the year 1807, on 
her way from Bonny, on the Coast of Africa, to 
Matanzas, in the island of Cuba, with 105 slaves on 
board. She was libelled in the Vice-Admiralty 
Court of Tortola, and condemned as engaged in an 
illegal trade. From this sentence an appeal was 
prosecuted to the High Court of Appeals. 

The first reason assigned by the captors for the 
condemnation of this vessel was, that “this shi 
was proceeding from Africa, with a cargo there la- 
den, to Matanzas, in the island of Cuba, beng a 
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part of a colony then belonging to His Majesty’s 
enemies, contrary to the prohibitions of the order 
of His Majesty in Council, of the 11th day of No- 
vember, 1807.” 

The second reason assigned was, that “the voy- 
age was contrary to the prohibitory laws of the 
United States of America, made for abolishing the 
slave trade, which had been officially notified to the 
Lords of Appeal by the act of the American govern- 
ment in the case of the Chance, Brown, master ; 
and although such laws of a foreign state may not 
amount to a direct or substantive ground of condem- 
nation in a court of prize, yet they may and ought 
to exclude an American claimant from the benefit of 
those relaxations of the law of war which, in favour 
of neutral states, have been introduced by His Ma- 
jesty’s instructions, in regard to their commerce 
with the colonies of His Majesty’s enemies; a pri- 
vilege which can only be understood to be granted 
to neutral governments as a branch of their national 
commerce, and not as an invitation to lawless indi- 
viduals to engage in a trade which the neutral state 
itself has prohibited, and desires to discourage.” 

The third ground of condemnation assigned by 
the captors was, “that Scott, the supercargo and la- 
der of the slaves, is admitted to have an interest 
therein, which is liable to confiscation, he being a 
British subject, by the statute of 46 George 3. 
cap. 52.” 

Jupcment. Sir Wm. Grant. In the case of the 
Amedie, it must be considered, on the evidence 
produced to the court, and from the situation of 
this vessel at the time of capture, that she was em- 
ployed in carrying slaves from the coast of Africa to 
a Spanish colony. We are of opmion this appears - 
to have been the original design and purpose of the 
voyage, notwithstanding the pretence set up to veil 
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the real intention of the proprietor. The Ameri- 
can claunant, -however, complains of the injury and 
interruption he has sustaimed in carrying on_ his 
usual and lawful trade, that of importing slaves for 
the purpose of sale, and calls upon the prize court 
to redress the grievance, and repair the damage he 
has sustained by the capture and unjust detention of 
this vessel. 

On the different occasions when cases of this 
description formerly came before the court, the 
slave trade was liable to considerations very differ- 
ent from those which now belong to it. So far as 
respected the transportation of slaves to the colo- 
nies of foreign nations, this trade had been prohi- 
bited by the laws of America only; this country 
had taken no notice of that prohibition; our law 
sanctioned the trade which it was the policy of the 
American law first to restrict, and finally to abolish. 
Jt appeared to us, therefore, difficult to consider 
the prohibitory law of America in any other light 
than as one of those municipal regulations of a fo- 
reign state, of which this court could not take any 
cognizance, and of course could not be called upon 
to enforce; nor could it possibly bar a party ina 
‘court of prize. But by the alteration which has 
since taken place in our law, the question stands 
now upon very different grounds. We do now, and 
did at the time of this capture, take an interest in 
preventing that traffic in which this ship was en- 
paged. The slave trade has since been totally abo- 
ished in this country, and our legislature has des 
clared the African slave trade is contrary to the 
principles of justice and humanity. Whatever opi- 
nions, as private individuals, we before might have 
- entertained upon the nature of this trade, no court 
of justice could with propriety have assumed such 
a position as the basis of any of its decisions whilst 
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it was permitted by our own laws: But we do now 
lay down as a principle, that this is a trade which 
cannot, abstractedly speaking, be said to have a le- 
gitimate existence; I say abstractedly speaking, be- 
cause we cannot legislate for other countries; nor 
has this country a right to control any foreign le- 
gislature that may think proper to dissent from this 
doctrine, and give permission to its subjects to pro- 
secute this trade. We cannot, certainly, compel 
the subjects of other nations to observe any other 
than the first and generally received -principles of 
universal law. But thus far we are now entitled to 
act, according to our law, and to hold that, prima 
' facie, the trade is altogether illegal, and thus to 
throw on a claimant the whole burden of proof, in 
order to shew that by the particular law of his own 
country he is entitled to carry on this traffic. As 
the case now stands, we think that no claimant can 
be heard in an application to a Court of Prize for 
the restoration of the human beings he carried un- 
justly to another country, for the purpose of dispos- 
ing of them as slaves. ‘The consequence of making 
such proof is not now necessary to determine ; but 
where it cannot be made, the party must be consi- 
dered to have failed in establishing his asserted 
right. We are of opinion, upon the whole, that 
persons engaged in such a trade cannot, upon prin- 
ciples of universal law, have a right to be heard 
upon a claim of this nature in any court. In the 
present case the claimant does not brmg himself 
within the protection of the law of his own country ; 
he appears to have been acting in direct violation of 
that law which admits of no right of property such 
as he claims: ours is express and satisfactory upon 
the subject. 

Where, therefore, there is no right established to 
carry on this trade, no claim to restitution of this 
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nion the sentence of the court below was valid; 
and ought to be affirmed. 


Tue Fortuna. 1 Dodson’s R. 81. 


This was the case of a vessel bearing the Portu- 
guese flag, captured by a British cruiser in October, 
1810, and sent into Plymouth as prize. 

It appeared in evidence that she sailed from New- 
York under American colours, in the month of July, 
1810; and ostensibly owned by an American citi- 
zen; that she went to JMadezra, landed a part of 
her cargo, and about a week before her departure 
from thence a bill of sale of the ship was executed 
to a native of Madeira, a Portuguese subject; and 
in consequence of this sale Portuguese papers ob- 
tained, and the Portuguese flag assumed. Ita 
peared, from an inspection of the vessel and other 
evidence in the case, that the object of the voyage 
was to procure a cargo of slaves on the Coast of 
Africa. 

Jupement. Sir William Scott. “An American 
ship, quasi American, is entitled upon proof to im- 
mediate restitution; but she may forfeit, as other 
neutral ships may, that title, by various acts of mis- 
conduct, by violation of belligerent rights most 
clearly and universally. But though this prize law 
looks primarily to violations of belligerent rights as 

eins of confiscation in vessels not actually belong- 
ing to the enemy, it has extended itself a good deal 
beyond considerations of that description only. It 
has been established by recent decisions of the su- 
preme court, that the Court of Prize, though pro- 
perly a court purely of the law of nations, has a 
right to notice the municipal law of this country in 
the case of a British vessel which, in the course af 
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a prize proceeding, appears to have been trading 
in violation of that law, and to reject a claim for 
her on that account. That principle has been in- 
corporated into the prize law of this country within 
the last twenty years, and seems now fully incorpo- 
rated. <A late decision, in the case of the Amedie, 
seems to have gone the length of establishing a 
principle, that any trade contrary to the general 
law of nations, although not tending to, or accom- - 

anied with, any infraction of the belligerent rights 
of that country, whose tribunals are called upon to 
consider it, may subject the vessel employed in that 
trade to confiscation. The Amedie was an Ameri- 
ean ship employed in carrying on the slave trade ; 
a trade which this country, since its own abandon- 
ment of it, has deemed repugnant to the law of 
nations, to justice and humanity, though without 
presuming so to consider and treat it, where it oc- 
curs in the practice of the subjects of a state which 
continues to tolerate and protect it by its own mu- 
nicipal regulations : but it puts upon the parties who 
are found in the occupations of that many, the dur- 
then of shewing that it was so tolerated and pro- 
tected; and on failure of producing such proof, pro- 
ceeds to condemnation, as it did in the case of that 
vessel. How far that judgment has been uniyersal- 
ly concurred in agd approved, is not for me to in- 
quire. If there be those who disapprove it, I am 
certainly not at lberty to include myself m that 
number, because the decisions of that court bind 
authoritatively the judicial conscience of this ; its de- 
cisions must be conformed to, and its principles 
practically adopted. The principle laid down in 
that case appears to be, that the slave trade car- 
ried on by a vessel belonging to a subject of the 
United States is a trade, which, bemg unprotected 
by the domestic regulations of their legislature and 
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‘government, subjects the vessel engaged in it to a 
sentence of condemnation. If the ship should, 
therefore, turn out to be an American actually so 
employed; and it matters not, in my opinion, in 
what stage of the employment, whether in the in- 
ception, or the consummation of it, the case of the 
Amedie will bind the conscience of this court to the 
effect of compelling it to pronounce a sentence of 
confiscation.” 

_ *“T can have no doubt of her (the Fortuna’s) real 
character; and under the authority of the case of 
the Amedie, I condemn her and her cargo.” 


ue 


The Donna Martanna. 1 Dodson R. 91. 


This was the case of a vessel seized as she was 
proceeding to Cape Coast for a cargo of slaves, un- 
der the Portuguese flag. It appeared in evidence 
that she was originally an American vessel, had 
been bona fide sold to a British subject, and was 
now claimed as Portuguese property on the ground 
that she had been since conveyed to a Portuguese 
merchant. ‘The Court condemned the ship, as being 
a British vessel engaged in the slave trade. 

Sir Wiltam Scott. “It would be a monstrous 
thing, where a ship admitted to have been at one 
time British property, 1s found engaging in this traf- 
fic, to say, that, however imperfect the documen- 
tary evidence of the asserted transfer may be, and 
however startling the other circumstances of the 
case, no inquiry shall be made into the real owner- 
ship. Here are on board this vessel only papers of 
mere form, and which are in contradiction with 
each other, leaving the whole transaction of the 
transfer in great doubt and obscurity, and if the 
Court were to be prohibited under such circumstan- 
ces from inquiry into the reality of the Portuguese 
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title, one sees how easily the provisions of the legis- 
Jature would be defeated.” ; 

“I can have no doubt that this court is bound ju- 
dicially to consider this as a British vessel, and that’ 
this Portuguese disguise has been assumed for the 
mere purpose of protecting the property of British 
merchants in a traffic which it was not lawful for 
them to engage in.” ‘ 


The Diana. 1 Dodson, 95. 


This was the case of a vessel under Swedish co- 
lours, seized at Cape Mount, on the Coast of Afri- 
ca, on the 10th of September, 1810, by a British 
cruizer, and carried to Sterra Leone, where pro- 
ceedings were instituted against the vessel and cargo. 
At the time of the seizure she had exchanged her 
outward cargo for 120 slaves, part of which she 
had received on board. An information was filed 
on the part of the captors, and a claim made for 
the ship and cargo as the property of a subject of 
the king of Sweden. The vessel and cargo was 
condemned in the Vice-Admiralty Court at Sierra 
Leone, from which an appeal was prosecuted to the 
High Court of Admiralty. 

Jupcment. Sir William Scott. “'The condemna- 
tion (in the Vice-Court of Admiralty) also took 
place on a principle which this court cannot in any 
manner recognise, inasmuch as the sentence affirms, 
“that the slave trade, from motives of humanity, 
hath been abolished by most civilized nations, and 
is not at the present tume legally authorised by any.” 
This appears to me to be an assertion by no means 
sustainable.” 

“ Our own country, it is true, has taken a more 
correct view of the subject, and has decreed the 
abolition of the slave trade, as far as British sub- 


- 


101 


‘jects are concerned; but it claims no right of en- 
forcing its prohibition against the subjects of those 
states which have not adopted the same opinion 
with respect to the injustice and immorality of the 
trade. he principle which has been extracted by 
the judge of the court below, from the case of the 
Amedie, is the reverse of the real principle there 
laid down by the superior court, which was, that 
where the municipal laws of the country to which 
the parties belong, have prohibited the trade, the 
tribunals of this country will hold it to be illegal 
upon the general principles of justice and humanity, 
and refuse restitution of the property ; but, on the 
other hand, though they consider the trade to be 
generally contrary to the principles of justice and 
humanity, where not tolerated by the laws of the 
country, they will respect the property of persons 
engaged in it under the sanction of the laws of their 
own country. ‘The Lords of Appeal did not mean 
to set themselves up as legislators for the whole 
world, or presume in any manner to interfere with 
the commercial regulations of other states, or to 
lay down general principles that were to overthrow 
their epillative provisions with respect to the con- 
duct of their own subjects.” 

. ©The sanction of the colonial governor has been 
produced by the claimants, and I am clearly of opi- 
nion, under this authority standing before me, and 
standing uncontradicted, that Sweden has not abo- 
lished the slave trade.” 

On this ground the sentence of the Vice-Admi- 
ralty Court was reversed. 


Tue Scuooner Priarrssuran. 


This vessel sailed from the port of Baltimore, in 
December, 1819. In April followmg, she was 
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found on the coast of Africa, engaged m the slave 
trade, with an American supercargo on board, all 
her officers American, with the exception of one, 
and with a cargo which had recently left the United 
States. She was captured by the American ship 
of war Cyane, for being engaged in the slave trade, 
in violation of the laws of the United States, and 
was libelled in the district court of the United States 
for the district of New-York. A claim was put im 
by Manuel Gonzales, stylmg himself Captain, on 
behalf of Juan Marina, of Santiago de Cuba, on 
the pretence that at the time of the capture the 
vessel was the property of a Spanish subject, pa- 
pers were produced to show that she was regularly 
documented as a Spanish vessel, and also a bill of 
sale conveying her to the said Marina. 

‘The vessel was condemned on the grounds that 
she was, at the time of seizure, American property, 
and that the voyage originated in a port of the Uni- 
ted States, but the learned Judge, in the course of 
his able opinion, made some suggestion in relation 
to the law of nations, applicable to a case of this 
description, which were cited by the counsel for the 
libellants on the arguments made in the case of the 
Eugenie. 

am WVess, J. says, “Still another view may 
be taken of this subject. By the laws of the Uni- 
ted States, and by those of Great-Britain, the slave 
trade has long been prohibited to their respective 
citizens and subjects. Great and serious diftculties 
in the execution of these laws have hitherto tended 
to defeat the just and benign purposes for which 
they were enacted. Although they might operate 
to the exclusion of their own people from a direct 
participation in this criminal pursuit, yet it was in 
many instances indirectly prosecuted, under all the 
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forms which fraud and ingenuity could devise ; and 
while the other nations of Europe sanctioned this 
traffic, but httle seemed to be accomplished in the 
great cause they were intended to support. 

The principal powers of Europe, have, howey- 
er, successively abolished this trade, and the peri- 
od has, I think, arrived, when courts of admiralty 
may safely hold that, prima facie, this trade is il- 
legal, and impose upon the claimant of the cap- 
tured property the necessity of showing his exemp- 
tion from the general rule. If he claims to be 
pursuing a trade permitted by the municipal laws 
of his own country, he must show it.” 

The application of a still broader principle, it is 
conceived, may properly he submitted to the con- 
sideration of courts instituted for the administration 
of national law. The United States, and all the 
nations of Europe, with the exception of Portugal, 
have now prohibited the slave trade; the prohibi- 
tion, therefore, is nearly universal ; and it Is press- 
ed upon their serious deliberation, whether this traf- 
fic may not now be pronounced, as well contrary 
to the law of nations as of nature. A great por- 
tion of what has long been considered the law of 
nations has received a less general recognition, and 
is founded on a basis not more sound or solid. 


Maprazo y. Wittes, 3 Barnewall and Alderson, 353. 


This was an action brought by the plaintiff as 
the owner of a slave ship and of the slaves on board 
of her, against the defendant who was a captain im 
the British navy, for damages for the seizure of the 
said vessel Ms slaves. A verdict was obtained 
for the plaintiff, and a motion made on behalf of 
the defendant, for a rule nisi to reduce the damages, 
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which was refused on the ground that the slave 
trade was allowed by the Spanish government. 
Those parts of the opmions of the judges applica- 
ble to the case of the Eugenie being already quoted 
in the argument on behalf of the claimants and 
commented on by the court, it is not thought neces-- 
sary to restate them here. 


Tue Louis. 


This was the ease of a French vessel which 
sailed from Martinique on the 30th of January 
1816, destined on a voyage to the coast of Africa 
and back, and was captured ten or twelve leagues 
to the southward of Cape Mesurada, by an English 
cutter, on the 11th of March in the same year and 
carried to Sierra Leone. She was proceeded against 
in the vice-admiralty court of that colony, and the 
information pleaded, Ist that the seizors were duly 
and legally commissioned to make captures and 
seizures: 2d. that the seizure was within the juris- 
diction of the court: 3d. that the vessel belonged 
to French subjects or others, and was fitted out, 
manned, and navigated for the purpose of carrying 
on the African slave trade, after that trade had 
been abolished by the internal laws of France, and 
by the treaty between Great Britain and France : 
Ath. that the vessel had bargained for twelves slayes 
at JMesurada, and was prevented by the capture 
alone from taking them on board: 5th. that the 
brig being engaged in the slave trade, contra- 
ry to the laws of France, and the law of nations, 
was liable to condemnation, and could derive 
no protection from the French or any other flag. 
6th. That the crew of the brig resisted the Eng- 
lish cutter and piratically killed eight of her crew, 
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and wounded twelve others: 7th. that the vessel 
being engaged in this illegal traffic, resisted the 
king’s duly commissioned cruisers, and did not allow 
of search, until overpowered by numbers. And 
8th. that by reason of the circumstances stated, the 
vessel was out of the protection of any law, and 
liable to condemnation. 

The ship was condemned in the Vice-Admiralty 
Court at Szerra Leone, and from this decision an 
appeal was made to the High Court of Admiralty, 
and the decision there reversed. We only extract 
from the judgment of Sir William Scott, that part, 
which discusses the question, how far this traffic, as 
carried on by France, was to be considered as con- 
trary to the law of nations, and the vessel on that 

round to be condemned. And it is to be observ- 
ed here, that the French ordinance on this subject 
was not at that time in operation. 

Jupement. Str Wilhkam Scott. “ And I say legal- 
ly criminal, because neither that court nor any 
other, can carry its private apprehensions, indepen- 
dent of law, into its public judgments on the quali- 
ty of actions. It must conform to the judgment of 
the law upon that subject; and acting as a court in 
the administration of law, it cannot attribute crimi- 
nality to an act where the law imputes none. It 
must look to the legal standard of morality; and 
upon a Bpeetion of this nature, that standard. must 
be found in the law of nations as fixed and evidenc- 
ed by general and ancient and admitted practice, by 
treaties, and by the general tenour of the laws and 
ordinances, and the formal transactions of civilized 
states; and looking to these authorities, I find a dif- 
ficulty in maintaining that the traffic is legally cri- 
minal. 

Let me not be misunderstood, or misrepresented 
as a professed apologist for this practice, when I 
state facts which no man can deny, that personal 
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slavery, arising out of forcible captivity, is coeval with 
the earliest periods of the history of mankind, that 
it is found existing, (and as far as appears without 
animadversion) in the earliest and most authentic 
records of the human race, that it is recognised by 
the codes of the most polished nations of antiquity, 
that under the light of christianity itself, the pos- 
session of persons so acquired, has been in every ci- 
vilized country invested with the character of pro- 
perty, and secured as such by all the protections of 
aw, that solemn treaties have been framed, and na- 
tional monopolies eagerly sought, to facilitate and 
extend \the commerce in this asserted property ; 
and all ‘this, with all the sanctions of law, public 
and municipal, and without any opposition, except 
the protests of a few private moralists, little heard, 
and less attended to, in every country, till with 
these very few years, in this particular country. If 
the matter rested here, I fear it would have been 
deemed a most extravagant assumption in any court 
of the law of nations, to pronounce that this prac- 
tice, the tolerated, the approved, the encouraged 
object of law ever since man became subject to law, 
was prohibited by that law, and was legally crimi- 
nal. But the matter does not rest here. Within 
these few years a considerable change of opinion 
has taken place, particularly in this country. For- 
mal declarations have been made, and laws enacted 
in reprobation of this practice, and pains, ably and 
zealously conducted, ere been taken to induce 
other countries to follow the example; but at pre- 
sent with insufficient effect: for there are nations 
which adhere to the practice, under all the encou- 
ragement which their own laws can give it. What 
is the doctrine of our Courts of the law of nations 
relative to them? Why, that their practige is to be 
respected; that their slaves, if taken, are to be 
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restored to them; and if not taken under innocent 
mistake, to be restored with costs and damages. 
All this, surely, upon the ground, that such conduct 
on the part of any state, is no departure from the 
law of nations; because if it were, no such respect 
could be allowed to it, upon an exemption of its own 
making ; for no nation can privilege itself to commit 
a crime against the law of nations by a mere muni 
cipal regulation of its own. .And if our understand- 
ing and administration of the law of nations be, 
that every nation, independently of treaties, retains 
a legal right to carry on this traffic, and that the 
trade carried on under that authority, is to be res- 

ected by all tribunals, foreign as well as domestic, 
it is not easy to find any consistent grounds on which 
to maintain that the traffic, according to our views 
_ of that law, is criminal. 

Against the subjects of countries, which have 
issued declarations hostile to the trade, the courts 
have not unfairly applied the argumentum ad homines. 
At the same time, it is impossible not to feel (and 
with concern) that if the real understanding of the 
law, both in this country and others, is to be collect- 
ed from public acts as well as from public declara- 
tions, it will at least be difficult to determine with 
certainty and precision, what that understanding 
really is; some parts of their systems looking one 
way, and some another.” 





FRENCH ORDINANCE. 


Department de la Marine et des Colonies. 
ORDONNANCE DU ROI. 


LOUIS, par la grace de Dieu, Roi de France et 
de Navarre: Voulant pouryoir au cas oti il seroit 
contravenu anos ordres concernant l’abolition de la 
Traité des Noirs: 


1Q8 


Sur le rapport de notre Ministre Secretaire d’Etat 
de la Marine et des Colonies, : 

Nous avons ordonné et ordonnons ce que suit : 

Articte I.—Tout Batiment qui tenteroit d’intro- 
duire dans une de nos Colonies des Noirs de Traité, 
soit Francois soit Etranger, sera confisqué, et le Ca- 
pitaine,s’il est Francois, interdit de tout commandes 
ment. 

Sera egalement confisquée, en pareil cas, toute 
la partie de la cargaison qui ne consisteroit pas en 
Esclaves ; a l’egard des Noirs, ils seront employés 
dans la Colonie aux travaux d’utilité publique. 

Articte I].—Les contraventions prevues dans 
article précedent seront jugeés dans la méme forme 
que les contraventions aux lois et réglemens con- 
cernant le commerce étranger. | 

Quant aux Produits des confiscations prononcées 
en conformité du méme article, ils seront acquis 
et appliqués de la méme maniére que sont les pro- 
duits des confiscations prononcées en nature de 
contravention aux lois sur le commerce étranger. 

Articte II].—Notre Ministre Sécrétaire d’Etat 
de la Marine et des Colonies est chargé de l’ex- 
ecution de la presente Ordonnance. 

Donné a Paris, en notre Chateau des Tuilieries, 
le 8 Jour de Janvier, de l’an de grace 1817, et de 
notre Regne le 22d. © 


(Signé) LOUIS, 
Par le Roi, 
(Signé) LE Vte DE BOUCHAGE. 


Pour Copie conforme, 
Le Ministre Sécrétaire d’Etat de la Marine et 
des Colonies, 
(Signé) LE Vte DE BOUCHAGE. 
Pour ampliation, 
Le Ministre Sécrétaire d’Etat de la Marine et des 
Colonies, 


(Signé) LE Vte DE BOUGHAGE: 


THE END. 
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